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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

WYOM NG FUEL COMPANY, CONTEST PROCEEDI NGS
CONTESTANT
Docket No. WEST 90-112-R
V. Order No. 2930784; 2/13/90
SECRETARY OF LABOR, Docket No. WEST 90-113-R
M NE SAFETY AND HEALTH Citation No. 2930785; 2/13/90
ADM NI STRATI ON ( MsHA) ,
RESPONDENT Docket No. WEST 90-114-R

Order No. 3241331; 2/16/90

Docket No. WEST 90-115-R
Citation No. 3241332; 2/16/90

Docket No. WEST 90-116-R
Citation No. 3241333; 2/16/90

Gol den Eagle M ne
MSHA M ne 1D No. 05-02820

Consol i dat ed
DECI SI ON

Appearances: Timothy E. Biddle, Esq., Susan E. Chetlin, Esq.
Crowel | & Moring, Washington, D.C
for the Contestant;
Margaret A. Mller, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Denver, Col orado,
for the Respondent.

Bef ore: Judge Morris

These consol i dated cases are before me pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
US. C 0801 et seq., (the "Act") to challenge orders and
citations issued to Wom ng Fuel Conpany ("WC").

After notice to the parties an expedited hearing on the
merits was held in Denver, Col orado.

The parties filed post-trial briefs.
Summary of the Cases

These consol i dated cases involve two i nm nent danger orders
and three citations.
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VEST 90-112-R In this case, WC contests Order No. 2930784
i ssued under 0O 107(a) of the Act by MSHA Inspector D.L. Jordan on
February 13, 1990.

The order alleged an inmm nent danger existed. The order
further closed the Golden Eagle M ne and ordered all personne
wi t hdrawn from underground. The order reads as follows:

Met hane in excess of 9.9% as approved by a hand- hel d
detector at a point at least 12" fromthe roof face
and ribs was present behind a |ine of 6 Kennedy
stoppi ngs that have been constructed across the second
south entry at the intersection of the nunber 14 west
main return. This enconpass area behind the stoppings
six (6) entries wide and 25 crosscuts deep. Bottle
sanpl es were collected to substantiate the the order.
Citation No. 2930785 for a violation of 30 CF. R O
75.329(a) (1) accompanies this order at section 8,
"Condition or Practice".

A subsequent nodification of the order was issued February
13, 1990, to allow construction of seals in 2d South. The
nodi fi cation reads:

al l ow constructi on of seals in second south as
per attached sealing plan as subnmitted and approved
2/ 13/90. No other work will be done until the order is

termnated . . . (MSHA Order No. 2930784-01
"Subsequent Action" at section I, "Justification for
Action").

Subsequently, on February 17, 1990, the order was again
nodi fi ed as foll ows:

The affected area in 2 South, West Miin has now been
seal ed, Order No. 2930784 is further nodified to all ow
the operator to resune mning operations. The Order
wWill remain in effect to nonitor the seals [sic. for
met hane] in 2 South every two (2) hrs. for a 72 hrs.
period . . . 107(a) (MSHA Order No. 2930784-03,
"Subsequent Action" at section I, "Justification for
Action").

Only those persons necessary to nonitor the gases and

to safeguard the mne are to be all owed under-

ground. . . . 107(a) (MSHA Order No. 2930784-02, "Subsequent
Action" at section Il, "Justification for Action").
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VEST 90-113-R In this case, WC contests Citation No. 2930785
i ssued by | nspector Jordan.

The citation, issued under O 104(a) of the Act, alleges a
violation of 30 C.F. R 0O 75.329-1.

The citation reads as foll ows:

Met hane ranging from.6 to 9.9% was present in front of
and behind a line of Kennedy stoppings that were
constructed across the second South Entries at the
intersection with No. 14 West Main return entry,
enconpassi ng an area of 6 entries, 25 cross-cuts deep
This creates a situation of neither being seal ed or
ventilated, a violation of 30 C.F. R 0O 75.329-1(a).
This was the main contributing factor to the issuance
of imm nent danger Order No. 2930784. Therefore no
abatement tine was set.

The regul ation allegedly violated in its full text provides
as follows:

O 75. 329 Bl eeder systens.
[Statutory Provision]

On or before Decenber 30, 1970, all areas from which
pillars have been wholly or partially extracted and
abandoned areas, as determ ned by the Secretary or his
aut hori zed representative, shall be ventilated by

bl eeder entries or by bleeder systems or equival ent
means, or be sealed, as determined by the Secretary or
his authorized representative. When ventilation of such
areas is required, such ventilation shall be naintained
so as to continuously dilute, render harm ess, and
carry away nethane and ot her expl osive gases within
such areas and to protect the active workings of the
m ne fromthe hazards of such nmethane and ot her

expl osi ve gases. Air coursed through underground areas
fromwhich pillars have been wholly or partially
extracted which enters another split of air shall not
contain nmore than 2.0 vol une per centum of nethane,
when tested at the point it enters such other split.
When sealing is required, such seals shall be nmade in
an approved manner so as to isolate with

expl osi on- proof bul kheads such areas fromthe active
wor ki ngs of the mne
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0 75.329-1. Sealing or ventilation of pillared of abandoned area.

(a) Al areas of a coal mne fromwhich the pillars
have been wholly or partially extracted and abandoned
areas shall be ventilated or seal ed by Decenber 30,
1970. For those coal mines in which ventilation can be
mai ntai ned so as to continuously dilute, render

harm ess and carry away nethane and ot her expl osive
gases within such areas and to protect the active
wor ki ngs of the mine from hazards of such nethane and
ot her expl osive gases, the operator shall request

perm ssion fromthe Coal Mne Safety District Manager
in whose district the mne is |located to ventilate such
areas.

(b) The request for permission to ventilate such areas
nmust be submitted in tine to allow consideration of the
request, to obtain approval, and to permt the operator
to install the ventilation system or to install seals
in the event the request to ventilate is denied, on or
bef ore Decenber 30, 1970.

(c) The determ nation of whether ventilation will be
permtted will be made after taking into consideration
the history of nethane and ot her expl osive gases in the
m ne, the size of the gob or abandoned areas, and if
the areas can be ventil ated adequately.

(d) To be considered for approval the request shal
contain the followi ng information provided by the mne
operator:

(1) Name of mne and conpany.

(2) Location of mine (town, county, state).

(3) Operator's nane and address.

(4) Date of application.

(5) A detailed history of the nmethane content
determ ned t hroughout the mi ne and when avail abl e,
the volunme of air in which such methane

determ nati ons were nade, to support the
operator's application to ventilate.
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(e) A description of the method by which the areas from which the
pillars have been wholly or partially extracted and abandoned
areas shall be ventilated and such maps and drawi ngs as may be
required to illustrate such nethod and to indicate existing, or
proposed air volunmes used to ventilate such areas.

(f) The signature and title of the person who submts
the application for the operator

WEST 90-114-R In this case WFC contests Order No. 3241331

i ssued by MSHA I nspector A. Duran on February 16, 1990.

The order alleged a condition of inmmnent danger existed.

The order was acconplished by Citation No. 3241332 and
subsequently by Citation No. 3241333. The order required that al

per sonne

be withdrawn from the underground area.
No. 3241331 reads as foll ows:

An unknown ni xture of methane/air could not be

determ ned at the Kennedy stopping constructed at #1,
#2, and #3 entries of 1 - Right due to [sic. the
condition] that there was no neans of testing or
detecting what m xture was behind the stoppings. #1,
#2, and #3 were being ventilated with the use of a line
curtain from#7 right return entry of 3d North. Wen
No. 2 entry stopping was not ventil ated net hane of 10%
pl us vol une percentum was detected 12 inches fromthe
roof and face of the stopping with the use of a
perm ssi bl e hand hel d nethane detector. Bottle sanples
were collected at | eakage areas of the stopping to
substanti ate the order.

WEST 90-115-R In this case WFC contests Citati on No.

3241332. This citation, issued under O 104(a) of the Act,
acconpani ed Order No. 3241331.

The citation alleges a violation of 30 CF. R 0O

75.329(1)(a), cited supra.
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The citation reads as foll ows:

Met hane/air mxture ranging fromO to 10% pl us vol une
percentum was detected with the use of a hand held

met hane detector when check 12 inches fromthe roof and
face of #2 Kennedy stopping erected in the No. 2 entry
of 1 Right. This was detected when the |line curtain was
renoved that was ventilating the stopping. Oher neans
of testing or detecting what m xture was behind the

st oppi ng was not provided at #1, #2, and #3 Kennedy
stopping. This creates a situation of neither being
seal ed or ventilated, a violation of CFR 30
75.329-1(a). This was a contributing factor to issuance
of an i mm nent danger 107(a) #3241331, therefore no
abatement tine was set.

WEST 90-116-R In this case WFC contests Citati on No.

3041333 which was issued after Order No. 3241331

The citation alleges as foll ows:

This citation is issued for working in the face of a
107(a) I mm nent Danger withdrawal Order No. 2930784
dated 02/ 13/90. The Conpany was observed in the process
of constructing pernmanent seals in an entirely
different area of the mine. 1 Right panel off 32d North
Wi t hout prior authorization or notification to MSHA. In
addition the enpl oyees were exposed to an | mr nent
Danger due to an expl osive gas m xture behind and in
front of Kennedy stopping erected in #1, #2 and #3
entries of 1 Right Panel. Six enployees and a Forenman
was observed working in the i nmedi ate area. Enpl oyees
stated the work had started on 02/14/90 to present

02/ 16/ 90 on the day shift.

Procedural |ssues

WFC noved for an expedited hearing in these cases. The

Secretary opposed and an expedited hearing was held.

The issue is again raised in this decision and the

Commi ssion is invited to consider the i ssue anew.

In support of its motion for expedition, WFC relies on the

statutory requirements set forth at section 107(a) of the Act.
The cited section provides as follows:
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(e) Relief fromorders; hearing; order; expedited proceeding.

(1) Any operator notified of an order under this
section or any representative of mners notified of

i ssuance, nodification, or term nation of such an order
may apply to the Conmi ssion within 30 days of such
notification for reinstatenent, nodification or
vacation of such order. The Comm ssion shall forthwith
afford an opportunity for a hearing . . . and
thereafter shall issue an order, based on findings of
fact, vacating, affirmng, nodifying, or termnating
the Secretary's order. The Conmi ssion and the courts
may not grant tenporary relief fromthe issuance of any
order under subsection (a).

(2) The Commi ssion shall take whatever action is
necessary to expedite proceedi ngs under this
subsection. (0O 107(e), (1) and (2), Enphasis added).

In opposition to the notion the Secretary states the 107(a)
orders have been nodified to permt nmining activity. Further, the
nmodi fied order sinply requires that methane sanples be taken each
day to determne the stability of the nethane since the
construction of the pernmanent seals. The Secretary al so contends
that if all orders issued under [0 107 were expedited on request,
there would no | onger be any capability for expeditious hearings.

The Secretary further asserts the Congressional intent of
Section 107(a) is to assist operators where an emergency
situation exists. In short, the Secretary argues Congress
intended to allow an expedited hearing only in the case of an
active closure order, where the nine is not being allowed to
produce and is suffering a great hardship as a result of an MSHA
order.

It is also urged that the matter of whether a hearing should
be expedited rests with the sound discretion of the presiding
j udge.

The Secretary al so contends the Commi ssion Rules are so
structured that expedited hearings are allowed only in energency
situations.
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Di scussi on

It is a basic rule of construction that where the | anguage
is clear the statute nust be enforced as it is witten unless it
can be established that Congress clearly intended the words to
have a different neaning. Chevron, USA v. NRDC, 467 U.S. 837,
842-43, 104 S.Ct. 2778 (1984); United States Lines v. Baldridge,
677 F.2d 940, 944 (D.C. Cir. 1982); Phel ps Dodge Corp. v. Federa
M ne Safety and Health Revi ew Conmi ssion, 681 F.2d 1189, 9th Cir
(1982); Freeman United Coal Mning Co., 6 FMSHRC 1577, 1578
(1984).

The statutory requirenment, stripped of surplus |anguage, is
that "any operator . . . notified of an order, etc., may apply
within 30 days . . . for a vacation of such order, etc."” In such
a situation, "the Conm ssion shall expedite proceedings."

It is uncontroverted here that these cases involve orders
i ssued under the authority of Section 107(a) of the Act. The
contests were filed within 30 days.

The foregoi ng uncontroverted facts require that these cases
be expedited. | agree with the Secretary that Congress nay have
i ntended an expedited hearing only in the event of an active
closure order. However, the wording of O 107 does not show such
an intent.

Further, the structure of the Commi ssion's Rules do not
support the Secretary. Comm ssion Rule 52, 29 C.F.R 0O 2700. 52,
provi des as foll ows:

0 2700.52 Expedition of proceedi ngs

(a) Motions. A notion of a party to expedite
proceedi ngs may be nade orally, with concurrent notice
to all parties, or served and filed by telegram Oa
noti ons shall be confirned in witing within 24 hours.

(b) Timing of hearing. If the notion is granted, a
hearing on the merits of the case shall not be
schedul ed with |l ess than four days notice, unless al
parties consent to an earlier hearing.

A fair reading of the statute and the Commi ssion rules
i ndi cate that expeditious hearings involving O 107(a) orders are
generally not left to the discretion of the presiding judge;
further, expedited hearings are not necessarily restricted to
"emergency" situations.
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| agree the failure to read "enmergency situation” into the Act
and Rule 52 could render the expedited hearing process
meani ngl ess. However, the writer has never found the expedited
hearing process to be burdensonme, nor have any litigants
attenpted to "overload" the Commi ssion with requests for
expedi ti ous proceedings. If this were to becone a problem
interfering with the Conm ssion's duties of adjudicating disputes
under the M ne Act, the Conmi ssion would no doubt anmend Rule 52.
In such circunmstances the appellate courts would accord great
deference to the Comm ssion's interpretation of its own rules.
Lucas Coal Conpany v. Interior Board of M ne Operations Appeal
522 F.2d 581 (1975).

In sum under the Mne Act, contestant is entitled to an
expedi ted hearing when a O 107(a) order is involved.

If the orders here had been issued under 0O 104(d) of the
Act, a totally different result would have occurred. 1 Under
section 105(B)(2), [30 USC O 815(b)(B)(2)], the Conm ssion may
grant tenporary relief froma 104(d) order only under very
restrictive conditions. These are:

(A) a hearing [before MSHA] has been held in which
all parties were given an opportunity to be heard,;

(B) the applicant shows that there is substantia
i kelihood that the findings of the Conm ssion
will be favorable to the applicant; and

(C such relief will not adversely affect the
health and safety of niners.

No tenporary relief shall be granted in the case of a
citation issued under subsection (a) of (f) of section
104. The Conmi ssion shall provide a procedure for
expedi ted consi deration of applications for tenporary
relief under this paragraph.

In sum | reaffirmthe previous ruling granting WFC an
expedi ted heari ng.
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Anmendnent

The original citations and orders herein were issued in
February 1990. On March 6, 1990, the Secretary sought to change
the allegations froma violation of 30 CF.R [0 75.329 to a
violation of 30 C.F.R 0O 75. 316.

The operator's objection to the anendnent was sustai ned for
the reason that MSHA may not amend a citation that has al ready
been terninated. See Clinchfield Coal Conmpany v. Federal M ne
Saf ety and Health Revi ew Commi ssion, 895 F.2d 773, 776 (D.C. Cir.
1990); Emery M ning Corporation/Uah Power & Light Co., 10 FMSHRC
1337, 1346-47 (Morris, J) (Order), review granted (March 9,

1989) .

Stipul ation

At the commencenent of the hearing the parties stipulated as
fol |l ows:

1. The Colden Eagle Mne is owned by WFC and the nmine is
subject to the Act.

2. The annual production is 900,000 tons.

3. The Conmi ssion and Adm ni strative Law Judge have
jurisdiction over this matter.

4. The papers involved in these cases were properly served
on the conpany and can be admitted in evidence.

5. Prior to the orders and citations herein the conpany
received 10 citations for rock dust violations.

Sumary of the Evidence

DONALD L. JORDAN has been a coal mine inspector for 19
years; he is a person experienced in mning. He has inspected the
Gol den Eagl e underground m ne on numerous occasi ons and does so
for about eight weeks each year.

On February 13, 1990, he inspected the m ne acconpani ed by
Mar k Bayes, an assistant mne forenman.

On that day he issued a 107(a) inmm nent danger order in the
2d South area of the mine (Order No. 2930784). Exhibit C4, a
m ne map, shows 2d South, 1st Right and other areas discussed in
t he case.
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The 2d South entry, an abandoned area, is 6 entries wide. Its
wi dt h exceeds 2000 feet.

I nspector Jordan initially saw the Kennedy stoppings
(hereafter called Kennedys or stoppings) when he exam ned the six
entries. (The stoppings are shown in Exhibit S-5.) Foam had been
applied around the roof and ribs of the stoppings. Stoppings are
i ntended to deflect the air current and seal the area behind
them This was not an adequate procedure because there were
numer ous ignition sources behind the stoppings and there was an
excessive |liberation of nmethane. Therefore, the stoppings would
be i nadequate as a safety device.

The inspector was al armed because the area was not seal ed.
In a couple of the entries the nethane concentration went to 1.5
percent. The net hane readi ngs were as foll ows:

No. 1 Entry . 8 percent
No. 2 Entry .6 percent
No. 3 Entry 1.5 percent
No. 4 Entry . 7 percent
No. 5 Entry .6 percent
No. 6 Entry . 8 percent

The net hane was neasured with a nethane detector

In view of the amobunt of nethane present on the ventil ated
side of the stoppings, the inspector was concerned about the
nmet hane concentrations behind the stoppings.

I nspector Jordan then withdrew 1000 to 1200 feet to a
t el ephone and contacted his District Manager, Joe Pavlovich. He
indicated to his supervisor that he needed sanpling equi pment to
deternine the concentrations behind the Kennedy stoppings. In his
opi nion there was an expl osive m xture of methane behind the
seal s. Inspector Jordan also directed that the power inby be shut
off in order to elimnate sone ignition sources. He then exam ned
the stoppings. He detected 2.2 percent nethane in one of the
entries. This indicated to himthat the methane was changi ng back
and forth between the stoppings. He then went to the No. 1 entry
and withdrew a sanple from behind the Kennedy stopping by using
as aspirator punp. The air was trapped in a 50 nmbottle and the
sanple was sent to M. Hope, West Virginia for analysis.

In at least three-fourths of the readings with the nmethane
detectors Inspector Jordan found that the nmethane exceeded 9
percent. He concluded this was a serious matter and w thdrew t he
men fromthe mine issuing an inmm nent danger order for the 2d
Sout h area.
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He based his order on the fact that the conmpany has had a history
of roof falls. Also, he was aware of ignition sources in the
area. He considered this to be an imm nent danger situation in
vi ew of the nethane levels i mediately behind the stoppings.
These factors conmbined with the size of the area, nanmely 6
crosscuts wide by 25 crosscuts deep, an area in excess of 2000
square feet.

I nspector Jordan was aware of several sources of ignition
such as roof bolts, track and trolley equi pment, man doors and
such. Also an ignition source could be froma roof fall striking
agai nst steel. If given these conditions, he had a reasonabl e
belief that an expl osion would occur. In fact, the conditions he
found "scared the pants off of" him

Expl osi ons al nost al ways cause a |loss of life and they would
propagat e beyond t he stoppings.

M. Jordan and his District Manager agreed that they should
take i mredi ate action by withdrawing the nminers and retreating to
the surface. He was afraid for hinself. However, he couldn't be
certain there would be an expl osion.

They went to the surface and the m ne superintendent was
notified. A conference was held in the main conpany office.

The area behind the stoppings was not ventilated. In such a
situation he woul d expect there would either be seals or the area
ventilated. One woul d al so expect that expl osion-proof bul kheads
woul d have been installed. In addition to the inm nent danger
order he issued a 104(a) citation. Inspector Jordan did not see
any ventilation in the area and he considered the violation to be
significant and substantial. The purpose of the seals was to
create an atnmosphere behind them Seals have val ue outby an area
as protection if an explosion occurs. A discussion took place
wi t h managenment about possi ble renpoval of the stoppings but no
one wanted to volunteer to renove the Kennedys.

MSHA officials also discussed with conpany representatives
that travel in 2d South would be restricted. The 107(a) order
covered the entire mne but it was nmodified by Inspector Jordan
to allow the conpany to construct seals but no other work. The
operator's activities were limted to the 2d South area.

The inspector agreed that Kennedy stoppings are a recent
i nnovation. In his opinion the condition is immnently dangerous
if there is an explosive m xture of nethane behind the stoppings
and the area is inaccessible.
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He indicated a nethane detector is accurate to within .1 percent;
when the nmethane concentration is in excess of 9 percent the
detector loses its accuracy. Methane is in an expl osive range
when its concentration to oxygen is between 5 to 15 percent.

If the nmethane concentration is in excess of 20 percent, the
i nspector will renove the detector because it is no |onger
cali brated. Methane concentrations from 16 to 80 percent of
oxygen are not explosive m xtures.

Prior to the day of this inspection M. Jordan had not seen
the Kennedy stoppings in the 2d South area nor in 1st Right. The
| ocations of the stoppings were not shown on the conmpany m ne
map.

Kennedy stoppings are not expl osi on-proof bul kheads. This
2500-f oot long area could not be ventilated; therefore, it should
have been seal ed. The purpose of the inspection was not to |ocate
or find Kennedy stoppings. Any abandoned area nust be seal ed or
ventilated. In the ventilation plan Kennedy stoppings could be
used but not in lieu of a seal

In fact, there was no roomto build seals outby some of the
stoppings. |If seals had been constructed the inspector would not
have i ssued his inmnent danger order. Wth Kennedy stoppings in
pl ace he woul d expect to find sone nethane in the outby side.

Forty feet of tube was used on the aspirator to sanple
behi nd the stopping. A span of six entries is 600 feet.

The series of bottle sanples that were taken (as shown on
Exhibit S-6) justify the immnent danger order. Further, the hand
hel d detectors had shown nmethane as high as 9 percent.

In 2d South there have been as many as six roof falls. Wen
I nspector Jordan issued his inmnent danger order, mners were
working only two entries away. Only in one |location did |Inspector
Jordan see any permanent sealing material

Several hours elapsed froma verbal order of inm nent danger
at 11 a.m until the conpany received the witten order. Verba
orders are frequently issued. On the day it issued the iminent
danger order, MSHA al so wanted to know the conpany's plans to
remedy the conditions. A Kennedy stopping is not the same as a
seal. Methane will migrate fromarea to area. The air outby at
t he stopping was 37,632 CFM
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ANTHONY DURAN, an MSHA coal mine inspector, carries certificates
as an assistant mne foreman in New Mexico. He works at the
Gol den Eagle M ne two quarters a year

He i nspected the m ne on February 13, 1990, and went to the
| ongwal | section with Supervisor Joe Pavlovich and the m ne
foreman. On that date he was called to 2d South but did not take
any net hane readi ngs. He agreed with M. Jordan as to the
i mm nent danger in the area.

I nspector Duran issued an inm nent danger order on February
16, 1990, when they were continuing with their inspection. He had
| earned the conpany was putting seals in 1st Right. The previous
Jordan order had affected the entire mne. |Inspector Duran was
acconpani ed by Frank Burko of the conpany safety departnent. Six
mners and a foreman were putting up seals in 1lst Right.
I nspector Duran went to the No. 1 and No. 2 stoppings and checked
for nethane. By using his hand-held nmethane nmonitor he found a
concentration of methane. It was 1.9 percent to 2 percent at the
wal | . A nethane detector may burn out if the concentration is
above 10 percent.

The Kennedy stoppings were in place at 1st Right. He
measured the nethane at 2 to 5 percent. One of the stoppings had
a hole in it and the concentration at that point was 8 percent.

In I nspector Duran's opinion, the concentration of methane
is unpredictable in this gassy nmine. If an explosion occurred
behi nd the Kennedy stopping, it could propagate into the working
area. The inspector also tried to take an air bottle measurenent
in the No. 3 crosscut but he could not determne if the tubing
had gone through the Kennedy stopping. He took a methane reading
of 1.9 to 2 percent when the tubing had been put through
I nspector Duran al so sanpled 3.3 to 2.4 percent on the right hand
side and 8 percent at the Kennedy stopping.

He went back to No. 3 entry with two |large air bottles and
two smaller ones. He then issued a 107(a) order because of the
possibility of an inmm nent danger. He could not see behind the
Kennedy stopping. Methane requires an ignition source such as a
roof fall. In a roof fall, if the roof bolts popped, they could
cause a spark, or steel striking steel could cause a spark. The
hazard is a resulting explosion. The inspector felt it was an
i mm nent danger situation because he did not know what was behi nd
t he Kennedy stopping. He was also fearful of his own safety.
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I nspector Duran issued a citation because WFC was working "on an
order." The previous order did not allow working in 1st Right.

The area behind the Kennedy was not being ventilated. There
were no seals conpleted in the 1st Right area. If an expl osion
occurred it could cause death, but the inspector did not know for
certain that an expl osion would occur. Inspector Duran did not
know t he concentrati on of the methane m xture behind the
stoppi ng. He issued the order because, in his opinion, the return
entry could be shut off. He then went to the surface and called
hi s supervi sor.

I nspector Duran term nated the 107(a) order when the seals
were conpleted. In addition, the nethane tests indicated that the
concentration was above 80 percent, which was clearly beyond the
expl osi on range.

The inspector had seen Kennedy stoppi ngs when the Gol den
Eagl e mi ne was devel opi ng the headgate and tail gate. The nethane
detector used by the inspector was Mbdel MX 240, as shown by
Exhi bit C 1.

In connection with Order No. 3241331 the inspector detected
one reading at 5 percent and one at 8 percent. He recalibrated
his instrunment every norning and when he returned to the surface.

There were no surveillance tubes in the No. 2 or No. 3
entries. He couldn't tell whether or not the areas behind the
Kennedy stoppings were ventilated. |nspector Duran took a sanple
in 1st Right. The sanples taken from 1st Right are noted on
Exhi bit S-7, an analysis by the Denver Tech support |ab

RONALD L. PHELPS of Trinidad, Col orado, has been an MSHA
supervi sory inspector since October 22, 1989. He is a person
experienced in mning; he has been in the Gol den Eagle M ne six
times.

M. Phel ps was contacted by the inspector as to whether or
not it was appropriate to issue the inmminent danger order. In his
supervi sory position he has reviewed the records of the Gol den
Eagl e M ne concerning rock dust surveys. In the past, the conpany
has received 26 citations for inadequate rock dust.

I nspector Duran called M. Phel ps concerning 1st Right.
I nspector Duran said work was being done on the 1st Right on two
seals but the miners were working in nethane concentrations. The
mat eri al s and tools being used could cause sparks; there was al so
an unknown net hane m xture behind the stoppings.
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Based on this information, M. Phel ps concluded that it was
reasonably |ikely than an expl osion could occur. He felt he had
no choice but to issue an i mm nent danger order. He al so
concl uded that MSHA should issue a 104(a) order. He directed that
the workers be withdrawn fromthe mne

M. Phel ps traveled to the mne and net with conpany
representatives to establish a plan to conplete the seals in 1st
Ri ght. He inspected the area and concl uded the Kennedy st oppi ngs
did not neet the criteria of explosion-proof seals. He returned
to the mine the followi ng day and was i nforned that the seals
only lacked a couple of blocks to be conpleted. |nspector Duran
confirmed the conpletion of the 1st Right seals and MSHA
term nated the order on 1st Right. The seals were conpl eted at
12:55 p.m; upon conpletion, the order was term nated as to 1st
Ri ght. MSHA authorized the resunption of mning but nethane
sanples were required to be taken to verify the integrity of the
2d South seals.

After 72 hours, a favorable positive trend was established
but MSHA |l eft the nodification in effect. The order was
term nated on February 28 when it was indicated the seals were
effective.

On the day the order was issued, the inspector net with
several conmpany officials, as well as with MSHA representatives
Pavl ovi ch and Jordan. At this neeting they discussed the
conditions and requested that the company propose how it intended
to correct the situation. After the conpany plan was approved the
2d South order was nodified so that mners could safeguard the
m ne, but no other work was authorized. Al so maintenance woul d be
allowed in certain areas to address the problem of water
accunul ations, etc. The nodification, in effect, states that no
ot her work was to be done.

The inspector agreed he was only aware of one safety
conplaint in connection with 1st Right, a 103(g) conplaint.
I nspector Melvin Shively concluded after an investigation that
the 103(g) conplaint was invalid since he found initials in the
necessary area. Shively did not tell the inspector about the
Kennedy stoppings which were recessed 20 to 30 feet fromthe
return.

On March 13, M. Phel ps was involved in the dispatch of the
i nspectors. He assigned each inspector to a section of the m ne
The previous evening, Inspector Duran told himthat Kennedy
st oppi ngs existed across the 2d South entry. In M. Duran's
opi nion this bl ocked the ventilation; such a condition was a
pr obl em
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M. Phel ps assigned Jordan to the west side and asked himto
check the conditions. He did not want an area to be unventil ated,
nor did he want Kennedy stoppings serving as seals.

From M. Duran's statenments, the w tness believed mners
were working in an explosive gas area. M. Duran told himthe
conpany had dropped the ventilation curtains.

After the order was issued on 2d South, MsSHA allowed the
conpany to build permanent seals. In 1st Right the seals were
built; after the seals were conpleted in 1st Right, the nethane
was no |longer in the explosive range.

St oppings in 2d South were constructed in a poor position
since they were close to the entries. The ribs themsel ves were
crushed and rolled and there was concern about the integrity of
the seals. Logically, there wasn't a perfect solution. The order
of withdrawal issued on February 13 is the sane order termn nated
February 28

The i mm nent danger order was nodified and left in effect as
a control neasure. VWhen the order was issued on 2d South, the
m ne was closed. No one was allowed to return until the order was
nmodi fi ed.

On acceptance of the conpany plan, the order was nodified
and the conmpany was allowed to enter 2d South and build the
seals. The conpany was al so pernmitted to check the water
accumrul ati ons and net hane concentrations in the area.

The plan to construct the seals indicated an ongoing effort
to provide a safe working environnent. The ten-point plan that
was approved by MSHA provided that certified people would nonitor
the area; al so, non-sparking tools would be used.

The chain of comand, from MSHA' s viewpoint, was the office
of District Manager John DeM chiei to Sub-District Manager Joe
Pavl ovich to the MSHA field office and then to the three regul ar
MSHA i nspectors.

W LLI AM REI TZE, an MSHA mi ni ng engi neer, has been with MSHA
for three years. He is famliar with the Gol den Eagle M ne and
has been in the mne on three occasions. M. Reitze identified
the ventilation plan for the mne; he has reviewed the plan in
its present form (Exhibit S-8).
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He indi cated that Kennedy stoppings were a form of ventilation
control but do not constitute a seal. Al areas of a m ne nust be
ventil ated or seal ed.

In this mne, Kennedy stoppings were across the entries in
both areas. This would indicate the areas were not being
ventilated. There was no way for air to nake a | oop through the
area.

Per manent seals are constructed of 8-inch by 8-inch by
16-i nch concrete bl ocks. The bl ocks for the seal nust be 16
inches thick with a surveillance tube and water tap. If the seals
are in place, nethane can build up beyond the expl osive range.
The CO2 will also increase in the atnosphere. It is inpossible to
build a perfect seal. Seals normally | eak.

One nethod is to put in a tenporary seal and then construct
a permanent seal. The permanent seals are cut into the rib floor
The concrete blocks are then sealed with nortar

The mine requires explosion-proof seals. A Kennedy stopping
is not explosion-proof. A Kennedy stopping is eight inches thick
but stoppings are not built to hold an explosion. In one of the
entries here, it took four hours to install an expl osi on-proof
seal. It is a good mning practice to nonitor an atnosphere
behind the seals as it is necessary to know the extent of nethane
bui | d-up, depletion of oxygen, etc.

There can be variations of nethane concentrations behind the
Kennedy seal, as well as behind a permanent seal

The nine mai ntained two areas which were not ventil ated and
per manent seals were not install ed.

A map is part of the ventilation plan. It is shown in
Exhi bit S-8.

Exhibit S-9 shows the 2d South area where the seals are
constructed (left of center of map shown in Exhibit S-9). On
Exhibit S-9 the triple lines indicate a seal. The initials "SM
mean "Steve Madson." He indicated where the seals were to be
constructed. Madson drew the seals on the conpany map and
initialed the map. The map is part of the approved plan

The ventilation plan requires nmethods to be used for the
concrete expl osion-proof seals. Exhibit S-10 is part of the
ventilation plan. It contains estimted construction dates.
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Seals are to be constructed and seals should go up to the
ventilation stop.

WFC' s Evi dence

DAVI D HUEY, Wonm ng Fuel's Manager of Operations, is a
person experienced in mning. The conpany enploys 132 hourly
m ners and has 26 underground nmanagenent personnel. The mine is
450 feet deep and a strata of shal e overhangs the workings.

Exhibit C-2 is the roof control plan; a page of the plan is
a lithol ogic survey prepared by the company's chief engineer

The mne liberates in excess of five nmllion cubic feet of
met hane in a 24-hour period; as a result, the conpany has a
weekly inspection as nmandated by 0O 103(i) of the Act.

A 14-foot diameter intake shaft in the return shaft pulls
500, 000 CFM Exhibits C-3 and C-4 show t he abandoned area.

The Kennedy stoppings are marked with three vertical slash
mar ks on the exhibits.

The conpany increases ventilation to handl e the nethane
liberated by the nmine. Certain areas are seal ed because of the
anount of methane |iberated. The Kennedy stopping is used to shut
off air; it is not a seal

There has been no mining in the 2d South area since 1985
because of floor heave and mmi nt enance problenms. The concrete
bl ock stoppi ngs were broken.

If a stopping is crushed out, the air will short-circuit and
not go back to the end of the panel

Heavi ng problens in 2d South were present since M. Huey
began his enploynment with the conpany. The conpany has al so
encountered bl ack danp (CO2). The section is 2500 feet |ong.

Bl ack damp was encountered at 2,000 feet. Brattice was installed
where the Kennedy stoppings had crushed out. This did not solve
the problem which has been ongoi ng since August 18, 1989. The
conpany al so bl ocked off entries with Kennedys. The Kennedys
prevent access to an area. The conpany deci ded to seal 2d South
when they installed Kennedy stoppings in January 1990. The
conpany did not continue to work in 2d South after the Kennedy
st oppi ngs were installed. However, forenen wal ked the area in
pairs in the event brattice needed to be noved.
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Kennedys were installed in the latter part of January 1990 to
keep the m ners out. There was positive pressure maintained on
t he Kennedy stoppings. The purpose was to keep mners out of the
areas where there was positive pressure on the stoppings. The
37,000 plus CFM airfl ow agai nst the Kennedy stoppings would
dilute any nethane. The |loop of air was drawn on Exhibit C-4; the
arrows show the airflow before the Kennedy stoppings were
i nstall ed.

The heave of the floor will break a Kennedy stopping.
Kennedy stoppings were installed before an area was seal ed. The
ventilation plans permt Kennedy stoppings.

After putting in the stoppings the conmpany would next, in
sequence, install seals at the nouth of 2d South.

The material for installing the seals had been | oaded and
nmoved into position by the track. This was an ongoi hg process.
The material would be transported by | oconotive. The route is by
a rope slope and then by cable car. On one trip the conpany could
put in material for a seal but the material itself goes on a
| oconptive to the track end. The supplies are then hand-carried
to the six sites. One man could carry one block fromthe track
It is about 600 feet. If the seals are on the outside then there
is a possible travel distance of 900 feet fromthe track end to
the seals. The nortar was contained in 90-pound bags.

M. Huey had a conversation with MSHA about the sealing of
2d South. The conpany planned to seal 2d South. MSHA's Archie
Vigil was supportive of the idea.

Wt ness Huey was infornmed at home of the inm nent danger
order in 2d South. At that time he was advised that |nspector
Jordan had ordered the m ners w thdrawn. The subsequent
di scussion with MSHA representatives took place at the nmne
of fice.

The outcone was to erect permanent seals which the conpany
had al ready been set out to do. M. Huey did not agree with the
i mm nent danger order because there was no i mm nent danger. There
was a | ot of black danp but there were no ignition sources in the
area. The inspector said there was a possibility of a roof fall
However, the conpany uses resin-grounded roof bolts. There
woul dn't be a roof fall behind the Kennedy stoppings.

Belt structures could not be ignition sources. MSHA al so
clained that a roof fall could strike a rail and cause an
ignition. They also clainmed that the nethane behind the Kennedy
stoppi ngs was in the explosive range. M. Huey woul d expect to
find methane behind the Kennedy stoppings.
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He was aware of two roof falls in 2d South in an area behind the
Kennedy stoppings. This had occurred at some previous tinme.

The 1st Right area involved the inm nent danger order. 1st
Ri ght and 2d Ri ght were devel oped by | ongwal |l panel. The conpany
encountered a fault in 2d Right. The fault resulted in excessive
wat er (600 gall ons per mnute and excessive nethane).

The conpany punped out the water reducing the nethane and
al so put up a seal. M. Huey was assisted by MSHA on arrangi ng
the tenporary seals. Positive air pressure was used on the seals.
They had a difficult time keeping the methane concentration bel ow
2 percent. The conpany installed Kennedy stoppings across three
entries but applied positive pressure to them (The air-flowis
shown in blue on Exhibits C-5). When the conpany reached 1st
Right at the junction of 3d North, it could not get the nethane
concentration below 3 percent, so they took in fresh air and
decided to seal 1st Right.

They al so erected three Kennedy stoppings and started
putting in explosion-proof seals. This started the |ast part of
1988. An MSHA inspector assisted themin this effort. The
readi ngs were taken at the face of the shields and no i nm nent
danger orders were issued during the nonitoring of the seals.

Met hane to be explosive nmust be in the 5- to 15-percent
range. The inspector knew Kennedy stoppings were |located in 2d
Ri ght .

Per manent seals in 1st Right were put up in the latter part
of 1988 and there were tubes to nonitor behind the seals at the
nmout h of 2d Ri ght.

In 1st Right the excessive water was permtted to fl ood.
Then there was a | ow place fromcrosscut 7 through crosscut 9
(marked dip on Exhibit C-5.) Methane was al so bubbling through
the water. As a result of the water and nmethane, the conpany had
to retreat to crosscut 11. Water was flowi ng at 20 gall ons per
m nut e.

I n Decenber 1988, the conpany decided to seal 1st Right and
erect Kennedy stoppings. MSHA was supportive of this plan. The
Kennedy stoppings were to seal off the nmethane. Wthout the
stoppings it would not be necessary to keep miners in the area.
They did not use oxygen apparatus to assist the mners in
erecting the stoppings. It would have been unsafe to expose
anyone to this type of atnosphere.
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It was deci ded to put Kennedy stoppings and room curtains at
Ri ght and start erecting the seals.

Also a bore hole fromthe surface was drilled. The purpose
of the bore hole was to vent off any pressures in the area. The
bore hole was installed in the sumer of 1988. The bore hol e took
care of the methane but it would not enter 1st Right because of
the fault line.

In February 1989, the conpany did not intend to instal
Kennedy stoppings as permanent seals. There was positive pressure
on the seals as a result of 89,000 CFM In 1st Right air was
directed into the Kennedy stopping with line brattice. If there
was no positive pressure, methane would go in the main return.
Kennedy stoppings renmained until February 16, 1990.

MSHA makes quarterly AAA inspections. The 1st Right area is
one of the areas in the inspection book. In addition, a 103(g)
conpl aint was made by a miners' representative. He clained the
conpany was not firebossing the 1st Right area. The conpany
exam ner woul d have to check the nethane. It was not above 2
percent. An exani ner woul d al so exam ne Kennedy stoppings for
met hane. On February 16, MSHA said the conpany could not use the
Kennedy stoppings as a seal. M. Huey said that they were not
bei ng used as a seal. MSHA did not advise them of any nethane
readi ngs by the Kennedy stoppi ngs.

M. Huey met |nspector Jordan on February 17. I|nspector
Jordan said that there was 10 percent methane concentration
behind the No. 3 permanent seal in 1st Right.

In order to term nate the order, the conpany was required to
buil d seals (as shown on Exhibit C-6). The seals had to be built
by the 17th.

M. Huey was told this would be dangerous because of a
possi bl e roof fall at 1st Right; he did not agree there was any
i mmi nent danger.

The inspector said Kennedy stoppings could cause an ignition
due to a spark, but this wasn't possible since nost of this area
was flooded. Any roof fall would drop into the flooded area.

Concerning the term nation order in 1st Right, M. Huey took
readi ngs and knew that the nmethane concentration there was
substantial. Inspector Jordan said it was a 10 percent
concentration. M. Huey got a detector and obtained a readi ng of
80 percent nmethane. He had shut down the bore hole to increase
t he nmet hane concentration

1st



~2025

"I nmi nent danger" mneans inmredi ate danger to miners in a coa
m ne. | mr nent danger can be bad roof, bad air, methane
concentrations, black danp, and other conditions.

Concerning 1st Right, M. Huey did not believe there was
i mm nent danger. The area was fl ooded and in 1st Ri ght he had
seen flooding for over a year. However, part of it was not
fl ooded. Roof falls are not a source of spark because the conpany
uses resin bolts. Also, at 1st Right nore than ten feet of
sandstone woul d have to fall before it could be a source of
i gnition.

There was no condition of imm nent danger because there were
no ignition sources or trolley wres.

It is not a safe mning practice to use Kennedy stoppings as
per manent seals. Kennedy stoppings are in 1st Right to direct
ventilation. It takes three hours to install Kennedy stoppings,
whil e a permanent seal can be built in about 24 hours. There were
no permanent seals in the 1st Right area.

The conpany decided to put up seals in the latter part of
February 1989. This was a year before the inspection.

The seals were installed after the MSHA order was issued.
The MSHA nmanager discussed seals in 1st Right on February 13 and
14. The conpany decided to put in seals because operations were
shut down in 2d South. The conpany maintains three shifts at
Gol den Eagle. Al of these are production shifts.

On February 14, six mners and the foreman built the seals.
They started on Tuesday and finished three seals by Saturday
aft ernoon.

The Kennedy stoppings directed the course of the air. An
excessive anount of tinme did not el apse between the tinme the
Kennedys were installed and the tine the permanent seals were
constructed. The Kennedy stoppings cut off access and ventilation
to a given area

The stoppings are printed on the mine map as two |lines; the
seals are printed on the map as three lines.

If an area is not ventilated it could be sealed with
expl osi on proof seals because of possible explosions inby the
seal s.
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Kennedy stoppings are not explosion proof. There was heaving in
the 2d South area and Kennedy stoppings can be damaged by heave
as can any kind of other stopping or seal

The conpany planned to put in permanent seals when they got
to it. There was sonme material in the area on February 13 but M.
Huey did not know how rmuch. There was not enough material in the
area to build one seal. He didn't tell MSHA when the area would
be seal ed. The Kennedy stoppings were initially in 2d Ri ght.

They worked on the permanent seals in 2d Ri ght when they
could get to it. At crosscut 13 the seals were done a | ot
qui cker. M. Huey considered crosscut 13 to be an energency
si tuati on.

In 2d South, on February 13, there was a carload of concrete
bl ocks and nortar on the tract to be used to build pernmanent
seal s.

The witness did not believe an inmm nent danger condition
exi sted at 2d South since there was no ignition source. There
were roof mats in the area.

The witness knew of two roof falls by crosscut 20 and six
roof falls in 2d South.

There is still disconnected track and trolley wire in the
area. It took three shifts working five days to construct the
seals. The material for the permanent seals was in the section
before the Kennedy stoppings were installed. It was a management
decision to install the Kennedy stoppings. If the conmpany
reconnected the track fromthe area marked "track end," it would
be necessary to knock out two stoppings. (Ex. C4). The track had
been di sconnected for a year

As Manager of Operations, the witness reports to the conpany
Vice President Charles Mcdothlin; the mne foreman reports to
t he witness.

The witness did not discuss Kennedy stoppings in 2d South
with M. Mdothlin. Kennedy stoppings cannot be used as a seal
The Kennedy stoppings were two to three feet fromthe seals.

The Conpany did not have a definite date to install seals.
The first step was to install the Kennedy stoppings. The start
date was when the Kennedy stoppings were erected; but the conpany
had not begun to install the seals.
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After the 107(a) order was issued on 2d South, the conpany
di scussed renoving the Kennedy stoppings and installing seals in
their place. However, the witness did not want to do that because
you could only take down one stopping. It was unsafe to renove
t he Kennedy stoppings because of the methane m xture behind the
Kennedy seals. The gas migrating fromwhere the stoppings would
be renoved coul d be harnf ul

Before the order was issued, the wi tness understood that
MSHA accept ed Kennedy stoppings as seals. This understandi ng was
based on what MSHA had observed in the past.

Kennedy stoppi ngs are designated on the map in the mne
office; the area was al so shown as "not ventilated."

The conpany has received a citation for curtains used as
ventilation controls and it has also been cited for |ack of rock
dust. In the witness's previous job in Wst Virginia, the conpany
did not use seals. Abandoned areas were not seal ed.

The order was issued on 2d South because of a miner's
conplaint. The m ner was John Garcia. He identified hinmself to
the witness as the person who filed the conplaint. He filed the
conpl ai nt because the conpany was not letting himserve as a
fireboss.

Once the Kennedy stoppings were erected, the conpany nade
weekly exam nations at the stoppings; sone of these were recorded
in the book.

Certified firebosses could danger off any area. Firebosses
are a m x of hourly and sal aried peopl e.

When the 107(a) order was issued at 2d South, the witness
under stood the conpany could work on 1st Ri ght notw thstanding
the order. MSHA's representative Mel Shively supported this idea
and concurred with the conpany's view

There was a cave-in to the sandstone at the east end of the
mne in 1987

It was ventilated at 1st Right after the Kennedy stoppings
were installed because the conpany had a bore hole drilled into
t he area.

The di agram (Exhibit G 2) showing the lithol ogy was nmade as
a result of the bore hole sanples. Sone portions contained
sandstone but others did not. The circled area |line shows the
return aircourse
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An explosion in 2d South woul d probably propagate into the mne
The wi tness was not aware when any sandstone had fallen onto the
m ne fl oor.

JACK FELTAGER is a construction foreman for Gol den Eagle. He
indicated the track and the trolley wire had been cut at the
poi nt marked "track end." The track was al so cut outhy the
Kennedy stoppings for a distance of about 15 feet. The trolley
wires were also cut at approximtely the same |ocation. By "cut"
Fel t ager neans separated and de-energi zed. Sections of the track
were al so renoved. The cut was made in order to instal
st oppi ngs.

The witness has built permanent seals with material that was
present at the site. One seal could have been constructed with
the material present but additional nmortar m x would have been
needed. The witness was partly involved in the building of the
seals and it was necessary to hand-carry nortar blocks to the
poi nt of construction. One or two overcasts along the way were
difficult to enter; it was al so necessary to pass the 30-pound
bl ocks through sone mandoors which are 2 1/2 x 2 1/2 feet w de.
They al so used a wheel barrow because the area was too restricted
to use larger equipnment. Forty mners were involved on M.
Feltager's shift to install the seals. It took five days to
construct them

On February 13, in 1st Right, there were materials at the
No. 2 entry to install seals. There were about 80 bl ocks and 30
to 40 bags of nortar. Wth this anmount of material you could
install two rows of a permanent seal

When installing seals in 2d South the men were two to three
feet fromthe Kennedy stoppings. The conpany had three forenen
nonitoring the Kennedy stoppings. MSHA representatives were al so
monitoring the work in the area.

No work was started with the permanent seals in 1st Right on
February 13, 1980.

The witness receives his orders fromthe general plant
foreman. No definite tinme had been set to begin the installation
of the permanent seals. They were going to put Kennedy stoppings
in, then do the seals "when we can." The witness has two crews
who construct seals. M. G aconpo, of the conmpany safety
departrment, told the witness that the seals were to be built in
1st Right. On the 14th, Mel Shively asked the witness if they
were working on the 1st Right seals. He replied affirmatively.
They were starting the seal in the No. 3 entry and they had been
at the work for seven hours.
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The witness was fanmiliar with the installation of seals. The
Kennedy stoppings were used for ventilation control. When
construction began at 1st Right the witness was aware of the
107(a) order and he understood the conpany could only work in the
2d South seam

When he entered 2d South on February 13 with M. Duran and
M. Pavl ovich, the witness | earned the inspector would issue the
107(a) order. When he realized MSHA was going to issue such an
order he contacted other people in the m ne. The wi tness was not
aware of any inmm nent danger situation

He remained in the nine ten mnutes after he was told of the
i mm nent danger

DONALD L. G ACOMO, a nenber of the conpany's safety
departnment, renders assistance to all departnments. He has been in
the m ning business 18 years. He was fanmliar with the MX 240
(see Exhibit C-1), which is the instruction nanual

On February 13, 1990, MSHA issued the imm nent danger order
The inspectors arrived at the m ne about 6:30 a.m and the
wi t hdrawal began between 10: 30 and 11 a.m The conpany did not
receive a witten copy of the order until after 5 p.m

On February 14, it was decided seals should be built on 1st
Ri ght and he knew that they should take corrective action.

He was aware MSHA knew about the Kennedy seals in the area.
At the cl ose-out conference MSHA i nspector Al Shively asked when
the work woul d be done on the seals. About 2 to to 2:30 p.m on
February 14, M. G acomp was approached by M. Shively who asked
what they were doing in 1st Right. Wen they replied they were
buil di ng seals, he said, "Good." That was what he wanted to hear
The i mm nent danger order was issued on 1st Right on February 16.

Under the 107(a) order the mine could be checked for
hazardous conditions, but he did not discuss the possibility of
going to 1st Right to construct the seals. The w tness thought
that if there was inmm nent danger he would construct the seals.
When he arrived on 2d South on February 14, he did not consider
that there was an i mm nent danger situation

In the main return outby the Kennedy stoppings the air was
nmoving in excess of 39,000 CFM and the witness could not detect
met hane in excess of 2 percent. A Kennedy stopping is not
expl osi on proof.
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The witness was not involved in the decision to put Kennedy
stoppings in 1st Right. If there was no expl osive m xture outby
the stoppings, there was no urgency in erecting the permanent
seal s.

Nothing in the standards tells the conpany that the seals
shoul d be put in place whenever "practical."

There were no dangerous | evels of methane outby the Kennedy
stoppi ngs. Hence, it was not necessary to construct permanent
seal s. The Kennedy stoppi ngs bl ocked the access of miners in the
ar ea.

The wi tness was not involved in the decision as to when 2d
South and 1st Right could be permanently seal ed. Such a deci sion
is made by M. Sal azar, the general mne foreman.

The witness decided to install seals on February 14. M.
Fel tager was aware of the decision and by that tinme they had been
advi sed of MSHA's order. At the Col den Eagle mne, MSHA
i nspectors wite their orders after they come out of the mne
The tinme on the inm nent danger order was 11 a.m The wi tness
physically received the order at about 5 to 5:30 p.m

Before February 14, MSHA's M. Shively was aware of the
Kennedy stoppings in 1st Right and before that date he asked when
they would start building the seals. On February 14, M. Shively
asked the witness what they were doing in 1st Right. The witness
took that to nmean "Are you building the seals in 1st Right
today?" Hi s response was that we were building the seals; M.
Shively replied he was glad to hear that.

FRANK W BURKO, a safety supervisor at the Gol den Eagle
M ne, acconpani ed | nspector Duran on February 16, 1990.

The purpose of the line brattice is to ventilate the
st oppi ngs. The inspector took readings right by the seal. M.
Burko went to the No. 3 and No. 2 entries where the brattice had
been drawn back to the ribline. M. Duran nade several checks in
the area of the No. 2 entry.

M. Burko said brattice should be brought in to help with
the ventilation. M. Duran said he wanted to check. The inspector
was checking two to four inches away fromthe stopping. He should
have been a further distance back fromthe stopping.

In the No. 1 entry the parties were acconpani ed by a m ne
representative. The ventilation was disrupted by pulling the
curtain back. M. Duran said he would have to issue a 107(a)
order.
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On the night of the February 16, the witness traveled with M.
Phel ps to 1st Right. The construction of the seals was
continuing. He and M. Phel ps | ooked at the seals in 2d right.
M. Shively said that there was a continuing accunul ati on of
wat er .

M. Burko did not remenmber his nethane readi ngs but they
were not taken a foot fromthe roof or ribs. Wen in the No. 2
entry, he didn't hear M. Duran tell anyone to nove the curtain.
It took five mnutes to take his readings. M. Duran did not
explain his reasons and he wanted to keep the ventilation
functioni ng.

The Kennedy stopping in the No. 2 entry was 10 to 12 feet
back into the rib Iine. M. Burko did not travel to 2d South on
the day the i mmi nent danger order was issued.

Concerning the seals under construction: only two rows of 30
i nches were needed to conplete one of the seals. One or two rows
had been started on the No. 2 seal

In the No. 1 entry the curtain was pulled back but that
woul d sl ow ventil ation.

Apparently M. Burko got the sane reading as M. Duran. The
men took readings in the main return and there may have been a
di fference between the Burko and Duran measurenents of methane.

CHARLES W MGLOTHLIN, JR., Vice President and Genera
Manager of the CGolden Eagle Mne, reports to Chuck Batty, CEO
M. MdAothlin has had 28 years in the mning industry and is
experienced in that field.

M. Mdothlin was aware of the order of w thdrawal issued
February 13, 1990. He discussed the situation w th subordinates
in the mne and investigated the facts. The conpany further tried
to develop a plan to satisfy MSHA. He met with MSHA
representatives on February 13 to discuss ventilation in genera
and to develop a plan to abate the condition. Messrs. Huey,

Phel ps, Papl ovich, Duran, and Jordan were present at the neeting.

M. Mdothlin chall enged MSHA' s conclusion that this was a
condition of immnent danger. MSHA believed that it was an
i mm nent danger situation due to the nmethane behi nd the Kennedy
stoppings. M. McGdothlin disagreed because there was no ignition
source behind the Kennedy stoppings.
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The conpany's plan was to build permanent seals at 2d South but
he was not sure when the construction would be conpl et ed.

On Thursday, February 15, about 5 p.m, he had a tel ephone
conversation with MSHA's M. Phel ps, of which he nmade notes. In
the conversation, M. Phelps indicated that the new District 9
(MSHA) policy was that a 107(a) order would not be term nated.

M. Phel ps had been made aware of that policy. He believed that

t he conpany woul d know about it sooner or later. MSHA intended to
nodi fy the order to allow sanpling. M. Phelps |earned that the
saturation inspection occurred because of an explosion at Pyro,
Kentucky. There was no di scussion about the Kennedy seals over

t he tel ephone.

On February 16 about 8:30 a.m, M. MdAothlin contacted
Jerry Taylor at MSHA's office. He understood that M. Tayl or was
the No. 2 ranking official. On the tel ephone M. Taylor confirned
M. DeMchiei's policy; nanely, no one could be underground while
an atnmosphere behind the seals was in an expl osi ve range.

At his request M. DeMchiei returned M. Mdothlin's cal
about 9:30 a.m He was aware the atnosphere behi nd the Kennedy
stoppings was in the explosive range. Therefore, this constituted
a situation of "inmm nent danger". M. MGAothlin told M.

DeM chiei that the roof at the mine did not contain an ignition
source. M. DeMchiei replied that they had attended a neeting
and the subject had been discussed at a District Managers'

conference. The managers were unaninmous in their view | minent

danger existed because of the possibility of a roof fall. M.

Mcd ot hlin was distressed because he felt MSHA regul ati ons shoul d
not be made in this fashion; i.e., by a neeting of MSHA s
managers.

M. DeMchiei said that he would forward a report fromthe
Bureau of Mnes to confirmhis position. This report had not been
received as of the date of the hearing.

After the talk with M. DeM chiei there was further
conversation with himabout the history of the roof falls at the
m ne. M. DeM chiei suggested a neeting on Tuesday (Mnday was a
Federal holiday). M. Mdothlin passed the information along to
the Safety Departnment. M. Mdothlin nade notes of the
statements by M. DeMchiei.

M. Mdothlin has been a nine foreman, shift foreman, and
an hourly worker. He was familiar with nmethane and with the
seal i ng of abandoned areas. In his opinion, there was no ignition
source in 2d South but he would agree that would be a situation
of inmm nent danger if an ignition source existed.
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At the tine of the violation, M. MG othlin had not read the
order but he understood they could build seals in 2d Right.
I nspector Shively recomrended the tinme be used to build such
seal s. This information came from one of the conpany
representatives, but M. McGEothlin did not renenber who had told
hi m about this facet of the case. The person who told himhad
first-hand information.

M. Mdothlin had seen the | anguage in the order about the
mai nt enance, inspecting, and punping. He did not know who
aut hori zed the work. He was aware that Kennedy stoppings were
being used to cut off circulation in the mne. They discussed the
pl an for sealing the areas in the mne

Kennedy stoppings are an effective nethod to bl ock off areas
whi l e permanent seals are being constructed. When seals are to be
installed, it is a matter that is site specific. The seals had
not been installed in over a year but the conpany had good
positive pressure. The area was stable and under control. Seals
are worked in with the regular construction schedul e.

If the conpany experiences heaving, unstable roof, or
met hane over 2 percent in the return air, permanent seals should
be installed.

On 2d South, no date had been established to put in seals.
The CGol den Eagle M ne can cut off ventilation and instal
per manent seals when they get around to it. This has been an
accepted work practice. M. McGothlin could not say for sure
there was no ignition source behind the Kennedy stoppings. The
conpany's concern was bl ack danp migrating out into the return. A
roof fall is not a possible source of ignition in an abandoned
ar ea.

There coul d have been an expl osive net hane m xture behind
the seal. The conpany was concerned about the type of readings
bei ng done here by MSHA and there are nmany indications of
i mproper measurements. Al so, wong instruments were used, while
some instruments were used beyond their limts. M. Mdothlin
could not imagine any ignition source in 2d South or 1st Right.

DONALD W M TCHELL, an expert witness and a person
experienced in mning, testified at I ength. The witness's
expertise is developed in his testinmny and also set forth in
Exhibit C-8. The Mtchell-Barrett seal was devel oped as a result
of a menorandum he wote.

Met hane can be ignited either by a thermal factor of
approxi mately 1800 degrees Fahrenheit or by incendivity. The
latter are
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sources other than heat such as sparks, arcing, and electrica
current. Sonme sparks are not incendive, that is, they are not
capable of igniting a nethane/air m xture.

The wi tness had been asked to review the facts known in the
i nstant case and render his opinion. He was contacted after
February 13, 1990. In connection with the rendering of his
opi nion, he reviewed maps, the roof control plan, ventilation
pl an, pressure differentials across the seals, and a ventilation
study by Boyd and Conpany for the Gol den Eagle M ne. He al so
visited the mine the week before he testified.

Met hane is controlled by ventilation and a survey in
Sept enber 1989 by Boyd and Conpany was very useful. (John T. Boyd
is a consulting firmfor the coal mne industry.)

M. Mtchell used a conmputer programwhich is the sanme
program used by MSHA concerning the effect of gas, black danp,
and net hane.

Using the Boyd data and the flow of air, he added 1st and 2d
Ri ght to the network of conmputer data. The Boyd data did not
i nclude 1st and 2d Right as points in the network. He al so added
the bore holes fromthe mne to the surface which were shown in
1st Right and 2d Right. In addition, the Kennedy stoppings were
calcul ated into the network but no other nodifications were made
to the Boyd data.

Seal s are notorious |eakers. They do not prevent an
i nterchange of gas between areas and even the best seal |eaks 100
to 150 cubic feet per mnute per one inch of water gauge
differential. However, a typical |eakage is 100 to 1000 on the
same scal e.

The wi tness had been present during the proceedings in the
case.

VWhen Kennedy stoppings are in place, the area is being
ventilated in certain respects. Ventilation requires a | oop and
there were three such air | oops. They were as follows: (1) the
No. 1 entry of 1st Right to the bore hole; (2) the No. 1 Right
entry through the Kennedy stopping to the No. 3 entry before and
after the seal construction began; and (3) the No. 1 entry to No.
2 entry. The bore hole constituted part of the |oop

The witness's study, wi thout the Kennedy stoppings in place,
i ndicate a concentration of nethane at 1st Right of 5 percent. In
the No. 7 entry the methane was 4.5 percent. Methane was
originating at the face of 1st Right.
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There is a problemof 4.5 percent methane concentration in the
No. 7 return. Methane shoul d not exceed a concentration of 1.5
percent.

Wth Kennedy stoppings in place and with a fly curtain, the
met hane concentration at the face of 1st Right would be 4
percent.

In the return air in the No. 7 entry there would be 1.5
percent concentration of methane. Wth a Kennedy stopping and fly
curtain in place, the bore hole would become a najor part of the
ventilation loop. Afly curtain will increase the |eaking rate
fromNo. 7 entry into 1st Right.

Any net hane behind the Kennedy stopping would nove prinmarily
to the bore hole, but some would | eak through the right side of
the Kennedy stopping into 3 North.

Met hane was being liberated by 1st Right and there was
nmet hane behi nd t he Kennedy stoppings. There was al so an expl osive
m xture of such methane behind the Kennedy stoppings and a
m xture could be as high as 100 percent. However, if there was a
25 percent concentration, then this was an expl osive m xture. The
wi t ness woul d expect an explosive m xture of nethane behind the
Kennedy stoppings at some point in tinme. When the inspector
nmeasured, there would have been different |evels of nethane
behi nd the stopping itself.

The test methods used by the MSHA i nspectors were
i nadequate. The resulting sanples tend to be on the [ow side as
to conmbustibility. The inspector took sanples at one of the
Kennedy stoppings. There was a mmj or | eakage, which would be a
poi nt of greatest |eakage.

If Mtchell used the inspector's procedure, he wouldn't have
been able to determine the air and gas m xture on the inby side
of the stoppings.

The inspector was nonitoring the atnosphere, but it may not
have all been behind the Kennedy stoppings.

You could end up with 1000 different analyses. If a person
wanted to learn an air-gas mxture by the Kennedy stoppings he
shoul d take sanples at the bore hole. A sanple taken at any other
pl ace woul d not be accurate.

If a reading at the bore hole was between 5- to 15-percent,
the first reaction of the witness would be to prevent anyone from
entering the area.



~2036
I f methane concentration is above 15 percent (above 20 percent
asphyxi ati on can be expected), then no one should enter the area.

M. Mtchell made an in-depth study and concluded there were
no ignition sources in 1st Right. In connection with this, he
exam ned four conductors and questi oned people at the mne. (A
conductor is something that could spark an ignition.) A conductor
could be a pipe (including plastic), telephone |ines, track, and
trolley wires, or any wires in the explosive atnosphere.

The conpany foll owed standard procedures and made certain
that all conductors had been disrupted. Usually one joint of
track is renoved for a distance of 30 feet. In addition
electrical wiring is cut, folded back, and taped.

M. Mtchell was concerned about friction ignition, that is,
sandstone or quartz crystal in sandstone which have a potentia
for sparking. There is no such rock in the mine and, if there
was, it wasn't at the place of the breakage. The area of concern
in the roof fall would not exceed 30 feet divided by 4 or 7.5
feet. In that area you could develop strain, which would cause a
sparKk.

There were no steel bolts in the area. Steel bolts are a
sparking hazard. If, due to a roof fall a bolt is torn apart, it
wi |l generate sufficient sparking energy.

If a bolt bearing plate is nade of silicone steel, or coated
wi th alum num paint, a spark could result if it struck sandstone
on the floor.

A piece of alum numrusty steel also creates energy
sufficient to spark, if it is falling at 30 feet per second.
Sandstone rock falling 30 feet is capable of creating a spark.

In this mne, the plates have no al um num pai nt. However, an
area of concern was al um num pop cans. If a roof falls and
strikes an alum num can across a dry rusty area a spark can
result. However, in this mne no such spark could occur because
there is no probability that there was a dry alum numcan in the
ar ea.

Track is also a potential for sparking but there was no
track or trolley wires behind the Kennedy stoppings. In addition
there was no belt structure in 1st Right. M. Mtchell did not
i nqui re about the presence of trolley hangers.
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There were mandoors in 1st Right but the area was fl ooded up to

crosscut No. 7. Mandoors would not constitute an ignition source.
Even though such doors are made of steel there is insufficient
energy for sparking.

Based on his analysis of the area, M. Mtchell was
satisfied that there was no ignition source in 1st Ri ght behind
t he Kennedy stoppings. Based on his experience, it was not
reasonabl e for an inspector to conclude that it was reasonably
likely that death or serious injury could occur. Further, there
was no basis to conclude that there was an i mm nent danger to the
m ners. If immnent danger existed, MSHA could have required
inert gas to be punped into the bore hole.

G ven the manner in which the Kennedy stoppings were
installed, it is not unusual for the conpany to have used such
stoppings as it did.

Seal s could not have been built by mners wearing
sel f-contai ned apparatus. Wrking with such apparatus destroys a
m ner's peripheral vision. Mners should never be pernmitted to
wear such equi pnent for |onger than an hour. If the mners were
bui I ding seals and the Kennedy stoppings had not been erected,
the nmen woul d be exposed to an expl osive concentration of
nmet hane, or they were in an area where they could be asphyxi at ed.
(Exhibit C-9 illustrates testinmony of the witness; the figures of
Exhibit C-9 canme from a conputer nodel.)

M. Mtchell was famliar with 30 CF. R 0O 75.729. The
regul ation is statutory and it was witten by Congress. Based on
hi s knowl edge of the Congressional intent and the rel ated
matters, the witness concluded that Section 75.329 does not apply
to the Golden Eagle Mne. Basically, the regulation is related to
75.305(9g)(2) which applied to mines in existence at the tinme it
was enacted. The regulation applicable to the Gol den Eagle M ne
is contained in O 75.30 which Congress discussed.

VWen M. Mtchell was at the Gol den Eagle Mne, he visited
2d South; he also heard the testinony of the w tnesses regarding
the section. He did not do a conmputer analysis in 2d South
because he believed the area was non-ventil atabl e.

Bl ack danp is an oxygen-deficient atnosphere. Pure black
danmp was officially called "choke danmp."

In 2d South, M. Mtchell marked "Di p* on the map. It is
shown with a green arrow. The dip is fromthe face to the open
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area of the mne. One would anticipate that black danmp would fl ow
into West Main. The coal absorbs oxygen and al so exhal es carbon
di oxi de. Bl ack danp can develop in ventilated areas of the m ne

Based on the information M. Mtchell received, 2d South
could not be ventil ated because the stopping had been crushed and
the flow of air could not be regulated. Airflow would, to sone
degree, depend upon the elevation and tenperature differentials.
One woul d expect black danp in an area where the ventilation was
di srupted. If an area cannot be exam ned due to bl ack danmp, then
the conpany's action in placing Kennedy stoppings was a
reasonabl e procedure. Further, a proper procedure was to exam ne
t he Kennedy stoppings weekly to see if they were not | eaking
excessively. Some leaking is all right. If the Kennedy stoppings
were put in too deep, then the exam ner would be entering a place
where there is no ventilation. He could be asphyxi ated. The best
test against black danp is a plain safety |lanmp RMX 240 which
woul d give a warning of black danp.

On February 13, 1990, MSHA inspectors took a readi ng and
concl uded there was an expl osive m xture behind the Kennedy
stoppi ngs. This was not a valid concl usion because use of an
aspirator is not likely to give a valid representation of an area
whi ch extends sone 2000 feet behind the tube. In addition, the
surveillance tube in this case was too short. It should have been
60- to 70-feet inby the seal or Kennedy stoppings. Kennedy
stoppi ngs are | eaky and woul d have a constant flow of air back
and forth (inby and outby the seals).

M. Mtchell reconmended the operator extend the
surveillance tubes at least to the third crosscut. Such a tube
nmust be away fromthe area affected by the | eakage in order to
obtain a correct reading.

If M. Mtchell had taken sanples as the inspector had done,
he woul d be unable to render any judgnment. The inspector did not
wait for bottle sanple results. (Exhibit S-6 was anal yzed by the
M . Hope Laboratory.) M. Mtchell gave no significance to the
sanpl e number A 2109 on Exhibit S-6 since it was inconsistent
with the other sanples. Al sanples nust be tested for
reliability created in this situation. The beeswax used to sea
the bottles could have been contani nated.

There was probably an explosive as well as a non-expl osive
m xture behind the Kennedy stoppings on February 13. One woul d
expect that there would be different air m xtures of nethane
behi nd the stoppings. The nere exi stence of a mxture is not
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dangerous as the primary potential is asphyxiation. In M.
Mtchell's opinion on February 13, 1990, there were no ignition
sources in 2d South. In connection with this, he considered the
t hermal pai nt and conductional ignition

In M. Mtchell's view, there were no neans to conduct any
energy into the 2d South section. In arriving at this conclusion
he exami ned the track, trolley wire, and belt structures. He
arrived at the same analysis as previously in connection with
soda pop cans.

He al so considered thernmal | eakage and studied the
lithology. The lithology (rock formation) was free of strata. It
is normally associated with frictional ignition potential. In
this situation there were wet surfaces. Portions of the bottom
had heaved but other portions had not.

The kitchen was | ocated at about Nos. 18 and 22 crosscut. It
contai ned | ots of black danp but no ignition source.

For methane to be ignited with oxygen, there nust be at
| east a 12 percent concentration. M. Mtchell also concluded
there were no ignition sources fromthe mandoors, roof mats, roof
bolts, or netal bolt plates. Accordingly, there was no basis for
the inspector to consider an innm nent danger. M. Mtchell would
al so have advi sed agai nst constructing the seals.

MSHA woul d not termi nate the order until the methane behind
the seal s reached a non-explosive range. MSHA representatives
said that there were argunents against this view. Even if the
area was bel ow the expl osive range, there still could have been
expl osive concentrations in the area.

The Kennedy stoppings were made of netal, but these
st oppi ngs were free of silicone and |ight alloys which could
cause a spark. The seals that would be eventually constructed
shoul d be hitched into the roof. If this is done, the worst thing
that can happen is that the roof will break away and becomne
ineffective. MSHA requires that seals be constructed with an
angle iron on both sides of the seal

After he visited the mine, M. Mtchell concluded that no
i mm nent danger existed on the date the orders were issued. In
arriving at his conclusion, he assuned the informati on he had was
credi bl e.

Bore hole flows can be ascertained with a reasonabl e degree
of certainty. A Kennedy stopping and a seal are two different
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things. The witness was famliar with the instrunent used by the
Boyd conpany and he understood that the Boyd conpany borrowed

i nstruments from MSHA to do its survey. He expected the results
he found.

M. Mtchell did not know if the Boyd survey measured
met hane concentrations.

The bore holes were closed by the operator on the 17th to
assure MSHA that there would be nethane concentrations above the
expl osi ve range.

If an atnosphere is unsafe, seals can be constructed after
t he at nosphere is stabilized.

Wtness Mtchell conceded there was an expl osive m xture
behi nd the Kennedy stoppings.

2d South is an area of the mne that should have been seal ed
or ventilated. It was not ventilated on February 13.
Addi tional Evidence Presented by the Secretary

W LLI AM A. BRUCE (called by the Secretary), is the Chief of
the Ventilation Division for MSHA. He has been so enpl oyed since
June 1981. He is a graduate of the Col orado School of M nes and
specialized in nmne safety and health. He has al so co-authored
over 100 papers. At |east half of them have dealt with
ventilation and fragmentati on of rock

He has revi ewed papers concerning fractional ignition and
expl osi on- proof stoppings. M. Bruce identified Exhibit S-11
whi ch outlines the explosive m xtures at which oxygen can
expl ode. From Exhibit S-6 the sanple taken by the inspector
A-2109, falls within the flammbl e area of methane. The nethane
concentration there was 6.19 percent.

I gnition sources can be caused by roof falls. An incendive
spark is the same as an ignition source. M. Bruce has not
visited the Gol den Eagle M ne but he was present when the
i nspectors testified concerning the mne. He al so reviewed the
lithology as indicated in Exhibit C-2. He had not reviewed
related |lithol ogy exhibits shown by Exhibit C 10 and C-11

He al so studi ed Gol den Eagl e rock sanples. The sanpl es had
been obtained by Inspector Mel Shively and he secured them out by
the seals in 2d South in entries 1 through 6. Sanples were taken
fromthe roof of the six entries. An analysis indicated that the
rock sanples were 19 percent quartz.
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It was M. Bruce's opinion that the Kol anski and Neggi report
correct. It states ignition by sandstone on sandstone with a
pressure of 50 pounds could easily produce an incendive spark
Kol anski and Neggi made their tests in an expl osive chanber of
met hane.

A drop of 2.3 feet would produce a velocity of 3 feet per
second.

In the M. Bruce's opinion on February 13 there could have
been an ignition source from sandstone rubbi ng on sandstone.
Al so, a roof bolt seal falling at 32 feet a second woul d produce
spar ki ng.

Ot her ignition sources could be a roof fall of shale at a
greater velocity or with a direct inmpact on alum num or rusty
steel .

At this particular mne the sandstone was above the shale
but there are nunmerous sandstone channels in the area.

M. Bruce pointed out that each of the three Iithol ogica
surveys appear quite different. They are now noted on Exhibits
C 2, C10, and C 11.

The map of 2d South does not show any sandstone but it could
occur in 2d South and 1st Ri ght.

Roof bolts in the 2d South were al so a secondary source of
i gnition.

M. Bruce believed there was a potential source for
explosion in 2d South on February 16. Accordingly, inm nent
danger existed in 2d South as well as in 1st Right on February
15, 1990.

M. Bruce had not heard that piezoelectric quartz had to be
at least 30 percent of a rock fall in order to create an
i ncendi ve spark. The ignition frequency in the Kol enski and Negg
report was 19 ignitions out of 119 efforts. The wi tness did not
know what type of sandstone was used.

On Exhibit C-10, the sandstone was 42 feet above the Maxwel
coal seam and on Exhibit C-11 the distance was 26 1/2 feet to 33
f eet.

M. Bruce agreed that the issue was a possibility rather
than a probability. When MSHA Representative Mel Shively was in
Denver, M. Bruce directly verified with himas to where he had
obtai ned his sanples at the Gol den Eagle M ne.

was
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JOSEPH W PAVLOVI CH, MSHA's Sub-district Manager in MAlister
&l ahoma, is responsible for enforcing the Mne Act over the
mnes in his jurisdiction. He has been so enpl oyed si nce August
of 1989 and has worked for MSHA for 15 years. He is a person
experienced in mning.

As part of his duty he has inspected the Gol den Eagle M ne.
An MSHA i nspection began February 13, 1990. He arrived at the 2d
South area the sane date. Exhibit C 4 shows where the wi tness
left the mantrap and wal ked into the 2d South area.

I nspector Jordan told M. Pavlovich that he had exam ned al
six entries in the area and found Kennedy stoppings erected
across each entry. He also stated that he found nmethane with a
hand- hel d detector of about 1.5 to 1.7 percent outby the
st oppi ngs.

M. Pavlovich's first reaction was that an unventil ated area
of the m ne had not been sealed. The mne |iberates five to six
mllion cubic feet of methane in a 24-hour period.

M. Pavl ovich was involved in a decision to issue the
i mm nent danger order in 2d South. The men wal k the belt entry
and there was a lot of the belt structure leading to the first
st oppi ng whi ch had been cut. That is why Inspector Jordan took a
nmet hane readi ng near the face; he detected a 2.2 percent
concentration. This indicated the methane had increased in the
| ast hour or two. He had found 1.5 or 1.7 percent on his initia
exam nation. If there was 2.2 percent, there would be nore
nmet hane behi nd the stopping.

A further factor leading to the issuance of the imi nent
danger order occurred when they wal ked over to the far righthand
entry which the conpany calls No. 1. A vent pipe for the sanple
tube had been put through. The inspectors began to aspirate the
line. The methane clinbed 0 to 9 percent and he i medi ately
removed the equi pnent to keep it from burning the sensing cell
This was tried on numerous occasions and continued to do the sane
thing. This indicated to M. Pavlovich that a concentration of at
| east 9 percent of nethane existed behind the stopping. This
woul d be a very dangerous concentration. M. Feltager stated the
tube projected about 40 feet into the area. M. Pavlovich felt
that they were getting a good representative sanple. Bottle
sanpl es were al so taken. M. Feltager stated that he thought that
there was about 1600 feet of track left in the area. He wasn't
sure about whether there was trolley wire. There was a | oad of
belt structure and belt ropes and there nmay have been a rock dust
pipe in the area. Also, roof
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bolts, pans, and assorted netal objects could have been |eft

behi nd during mining. This indicated to M. Pavlovich that there
was a very good possibility of an ignition source. The occurrence
of nmetal or the sparking of netal on metal or rock on netal could
have ignited the methane.

M. Pavl ovich al so considered the possibility of a roof fal
in 2d South. The area of the mine that they were dealing with was
twenty-five crosscuts deep and six entries wide. If an ignition
occurred, it would definitely propagate into the active areas of
the m ne, or disrupt enough of ventilation to harmthe mners, or
create conditions that woul d endanger the mners.

M. Pavl ovich agrees that he was not exactly certain what he
was dealing with behind 2d South. He determ ned there was a
condition of immnent danger because of the large quantity of
nmet hane and the possibility of an ignition source.

I nspect or Jordan had a CSE-102 met hanonmeter. |nspector Duran
normally carries a MX-240. The witness had given his MX-240 to
anot her inspector because his equiprment had failed. It is unusua
t hat expl osive m xtures of nethane are found. M. Pavlovich did
not consider that it was a choice to send an inspector back for a
Ri ken met hanoneter. M. Pavlovich knew there was a quantity of
met hane behind the stoppings. He also knew there woul d be an
expl osive m xture. Methane that canme out of the sanpling tube
i ndicated there was |arge quantities of nethane. Accordingly, he
was not going to send for the 100 percent (accurate) instrunent
wi th people working in the mne

After finding these conditions, Messrs. Duran, Jordan, and
Fel tager di scussed the issue of the anmpbunt of nethane. M.
Feltager told himof the netal objects he thought were back
there. In M. Pavlovich's opinion, an explosion woul d endanger
the lives of every man in the mne. Accordingly, a decision was
made to renove everyone fromthe mne

M. Pavlovich identified Exhibits C-2, C 10, and C- 11 as
bei ng drawi ngs as submitted by WFC and its approved roof contro
pl an. After reviewing the lithol ogy, no one could determ ne the
rock conposition precisely fromthe four pinpoint bore hole
| ocati ons.

After the conversation with the superintendent, M.
Pavl ovi ch inforned M. Feltager that it was necessary to
systemically withdraw everyone fromthe mne. M. Feltager called
every panel where miners were working and told themto proceed to
the surface and to withdraw power. They were to travel as quickly
as possible. The nen also |left the area quickly and evacuated the
n ne.
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At the bat hhouse there was a nmeeting with managenent
representatives. At the conpany's request, the group traveled to
the main office. At the nmeeting were Rol and Phel ps, Donal ee
Boatri ght, Don Jordan and the witness. On the company's side were
Dave Huey, Rick Callor, and Donald G aconb. M. Mdothlin did
not participate in the full neeting.

M. Huey asked what his options were to get the mine back in
operation. M. Pavlovich infornmed himthat the area would either
have to be ventil ated adequately or seal ed. Adequately neans that
all gases nmust be reduced to acceptable |evels.

The Kennedy stoppings were not sealing anything. Such
stoppings allow air to pass freely and they are not structurally
as sound as a seal, nor are seals explosion proof. A large roof
fall could blow themout. M. Mdothlin suggested that they
ventilate the area. M. Huey said he could not ventilate the area
because there were too many roof falls there. He also stated he
was afraid to send anyone in there, nor would anyone volunteer to
clip the Kennedy panels or the wires hol ding them together
because of the fear of an explosion. The conpany's other option
was to seal the area with expl osion-proof bul kheads; that is,
per manent seal s.

M. Huey and M. Callor decided they would seal the area.
MSHA requested the conpany prepare witten safety precautions.

M. Pavl ovich was inforned by tel ephone on the norning of
the 17th that the seals had been conpleted. Production was
allowed to resume. Fromthe day the order was issued the
i nspectors worked around the clock at the mne and continued to
nonitor the area. M. Pavlovich wanted to be sure the seals were
functioning properly. After production was resunmed MSHA conti nued
to monitor the seals based on the operator's sanples. The
sanpling was done on a two-hour basis at each of the sanpling
tubes. In the 1st Right section, ventilation had been cut off for
the use of tenporary stoppings for a period of nmobre than a year

M. Pavlovich indicated that there was a | ot of nethane
being liberated. If there was any ventilation, it was not
sufficient to dilute or render harmnl ess the dangerous gases. In
the view of M. Pavlovich it is not good practice to put
stoppings in an area and not be working on the seals. To bl ock
off an area for a year ignores explosive m xtures of nethane.
This is not a good mning practice.

If M. Pavlovich was the operator he would have delivered
materials to the site before the track was renoved.
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In each of the kitchen |ocations you would expect to find pop
cans and alumnumfoil. There are a succession of kitchens as the
m ni ng progresses.

I nspector Shively told M. Pavl ovich that he was concerned
over the fact that he did not recognize a condition of iminent
danger. Mst of M. Shively's inspections deal with electrica
equi pnrent in the face area. M. Shively did indicate to Jack
Fel t heger sone inquiry about when they were going to start
buil ding the seals. No particul ar date was given.

Prior to beginning construction of the permanent seals, the
conpany subnmitted a copy of the plan to the MSHA' s district
manager. The plan set forth the precautions the operator would
take and it also contained a series of draw ngs.

M. Pavl ovi ch was infornmed when the 107(a) order was issued
at the 1lst Right section on February 16. M. Phelps told M.
Pavl ovi ch the circunstances under which the imnent danger order
was issued.

M. Pavlovich felt a simlar situation was present as they
had found in 2d South. He had heard from M. Phel ps the
percentages of nethane that M. Duran found outby the tenporary
stoppi ngs and this was sufficient to justify an i mm nent danger
particularly in view of the huge body of nethane behind the
stoppi ngs. The fact that there was water in one of the areas did
not change anything. In M. Pavlovich's experience the nost
comon source of mine disasters in underground coal mnes is the
accunul ati on of nmethane in explosive quantities.

Addi tional Evidence Presented by Operator

DONALD W M TCHELL (recalled): M. Mtchell does not agree
with M. Bruce's testinony that the Mtchell Barrett seal could
wi thstand a force of 20 PSI. It will wi thstand nore than that.
Extensive tests show that it will withstand forces up to 50 PSI

M. Mtchell also disagrees with M. Bruce's testinony
concerning the effect of water in an abandoned area preventing an
ignition. In sum water is the nost effective quenching agent for
i ncendi ve sparks.

Wtness Mtchell identified Exhibit C-12 as a report of the
U.S. Bureau of Mnes entitled "Frictional Ignition OfF Gas During
A Roof Fall". The document was written by John Nagy and Edward
Kawenski . The work in the report was done at the direction of the
wi t ness. The rock or sandstone tested was a |ight
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gray quartzitic subjected to secondary recenentation. This rock
contained in excess of 90 percent quartz. M. Bruce testified
that the Gol den Eagle rock sanples contained 19 percent piezo
electric quartz. The sanples on S-12 range from 16 to 19 percent
quart z.

The potential for ignition in Golden Eagle Mne in 2d South
and 1st Right sections is possible. The possibility is
negli gi bl e.

A report prepared in the case shows that rock containing
| ess than 30 percent quartz has a neglible incendive tenperature
potential (ITP). (See Exhibit C-13.) These studies indicate that
the persons experinenting have never been able to obtain an
i ncendi ve ignition of methane when the rock contained | ess than
30 percent quartz. The authors, instead of saying "no potential,"
nerely state that the potential is "negligible."

M. Mtchell discussed at length the Belle Isle explosion
involving a salt mine in Louisiana and the part he played in that
i nvestigation. He concluded that it was not valid to conpare the
Belle Isle explosion conditions at the Golden Eagle Mne. In the
ol den Eagle M ne there was no shot firing nor any open
electrical circuits in 2d South or 1st Right.

M. Mtchell does not agree with M. Bruce's testinony that
any form of sandstone could create an incendive spark. This is
because the potential for incendivity is a direct function of the
quartz content. There is a high potential that the sandstone
contains sufficient piezoelectric quartz and is subject to a
sufficiently high strain as m ght be encountered in a |ongwall or
in a pillaring operation.

The inspector thought from M. Duran's statements that
m ners were working in an expl osive gas area. He didn't say check
curtains had been taken down. M. Duran told himhe didn't have
ventilation curtains taken down.

M. Mtchell also disagreed with M. Bruce's statenment that,
any time a coal nine contains an explosive nmixture of methane,
there is a situation of immnent danger. His view was that, if
this position was upheld, they would have to shut down al npost
every coal mne in the United States. There are expl osive
concentrations in alnost every |ongwall operation.

The witness indicated that Exhibit C- 14 is used throughout
MSHA for evaluating the explosibility of an area. Exhibit C 14, a
nose curve, can be used to determine the explosibility of any and
all atnmospheres in coal mnes.
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Wtness Mtchell further explained why the two mne expl osions
(NEBO and JimWalters No. 3) were not conparable to the Gol den
Eagl e M ne. The MSHA representatives and the w tness agreed that
the probable ignition source for the nethane behind the seals in
the NEBO and Quilan Mnes was a lightning strike. In the Jim
Walter No. 3 Mne there was a fire behind the seals.

M. Mtchell indicated with a blue magic marker the proper
pl ace, in his opinion, to take methane checks outby the Kennedy
stoppings. M. Mtchell used the letters "GP" and marked the gas
points. M. Mtchell indicated that there was a difference
between gob fires and the situation at the Golden Eagle Mne in
2d South and 1st Ri ght sections.

He treated the area behind the Kennedys as gob because it
was not travel able. He would treat the area behind the seals as
gob because it is not an area where a miner could travel safely.

The i medi ate roof in the 2d South area is basically shale.
The industry's goal is to attenmpt to control the i medi ate roof
when a seamis being m ned.

M. Mtchell initiated the work involved in what becane the
Nagy and Kawenski report (Exhibit C-12.) He does not agree with
the concl usions contained in the report.

Shal e contains quartz but it is not necessarily
pi ezoel ectric quartz. One does not expect to find piezoelectric
quartz in shale. One would anticipate it would be well bel ow the
30 percent level in shale. In the 2 South and 1st Right sections
any roof fall would consist of a soft wet and unconsol i dat ed
shale material. It generally crunbles, breaks, and falls out
around the roof bolts. You would sel dom have pieces larger than a
head.

Di scussi on and Further Findi ngs

The initial issue presented here is whether a condition of
i mm nent danger existed. The evidence presents a credibility
determ nation on such issue.

The withdrawal orders herein were issued under the authority
of Section 107(a) of the Act, 30 U . S.C. 0O 817(a), which provides
as follows:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an inm nent
danger exists,
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such representative shall determ ne the extent of the area of
such mne throughout which the danger exists, and issue an order
requiring the operator of such mine to cause all persons, except
those referred to in section 104(c), to be withdrawn from and to
be prohibited fromentering, such area until an authorized
representative of the Secretary determines that such inm nent
danger and the conditions of practices which caused such i mi nent
danger no longer exist. The issuance of an order under this
subsection shall not preclude the issuance of a citation under
section 104 or the proposing of a penalty under section 110.

The term "i mm nent danger" is found in the Federal Coal M ne
Heal th and Safety Act of 1969 and amendments to the 1977 Act. The
t erm neans:

[ T] he existence of any condition or practice in a coa
or other mine which could reasonably be expected to
cause death or serious physical harm before such
condition or practice can be abated. 30 U.S.C. O
802(j).

Historically, the first tests for determ ning whether an
i mm nent danger exists were set forth in Freeman Coal M ning
Corp., 2 IBMA 197, 212 (1973), and Eastern Associ ated Coal Corp.
3 IBMA 128, 80. |.D. 400 (1973), aff'd, Eastern Associated Coa
Corp. v. Interior Board of Mne Operations Appeals et al., 491
F.2d 277 (4th Cir. 1974). In Eastern the Board of M ne Operations
Appeal s, formerly a division of the Interior Departnment's O fice
of Hearings and Appeals, herein "BMOA " held that

an i mm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause
death or serious physical harmto a mner if nornmal
m ning operations were permtted to proceed in the
af fected area before the dangerous condition is
el i m nated; thus, the dangerous condition cannot be
di vorced fromthe normal work activity. 2 | BMA at 129.

In Freeman, the BMOA el aborated on its decision in Eastern
and held that the word "reasonably" as used in the definition of
i mm nent danger necessarily neans that the test of immnence is
obj ective and that the inspector's subjective opinion is not
necessarily to be taken at face value. The Board al so gave this
test of "inm nent danger":
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woul d a reasonabl e man, given a
qualified inspector's education and experience,
conclude that the facts indicate an inpending acci dent
or disaster, threatening to kill or to cause serious
physical harm likely to occur at any nmonent, but not
necessarily i medi ately? The uncertainty nust be of a
nature that would induce a reasonable man to estimate
that, if nornmal operations designed to extract coal in
the disputed area proceeded, it is at |least just as
probabl e as not that the feared acci dent or disaster
woul d occur before elimnation of the danger. (Enphasis
added). 2 IBMA at 212.

The United States Court of Appeals for the Seventh Circuit

in Freeman Coal M ning Conpany v. Interior Board of M ne
Operations Appeals, et al., 504 F.2d 741 (1974), while quoting
BMOA's definition of "immnent danger," went on to add its own:

An imrinent threat is one which does not necessarily
come to fruition but the reasonable Iikelihood that it
may, particularly when the result could well be

di sastrous, is sufficient to nake the inpending threat
virtually an i nmedi ate one. (Enphasis added). 504 F.2d
at 745.

The Commission, in Pittsburg & M dway Coal M ning Conpany v.

Secretary of Labor, 2 FMSHRC 787 (1980), also set a course for
approachi ng i mm nent danger questions:

. we note that whether the question of inmm nent
danger is decided with the "as probably as not" gl oss
upon the | anguage of section 3(j), or with the | anguage
of section 3(j) alone, the outcone here would be the
same. We therefore need not, and do not, adopt or in
any way approve the "as probable as not" standard that
the judge applied. Wth respect to cases that arise
under the Federal Mne Safety and Health Act of 1977,
30 U S.C 0O801, et seq., we will exanm ne anew the
guestion of what conditions or practices constitute an
i mm nent danger. (Enphasis added). 2 FMSHRC at 788.

In the enactment of the 1977 Act, the Senate Comm ttee on

Human Resources stated as foll ows:
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The Conmittee di savows any notion that imr nent danger can be
defined in terms of a percentage of probability that an acci dent
wi | | happen; rather the concept of immnent danger requires an
exam nation of the potential of the risk to cause serious
physi cal harm at any time.

It is the Conmttee's view that the authority under
this setion is essential to the protection of mners
and shoul d be construed expansively by inspectors and
t he Conmi ssion. S. Rep. No. 95-181, 95th Cong., 1st
Sess. __ (1977), reprinted in Senate Subcomm ttee on
Labor, Committee on Human Resources, 95th Cong.

Federal M ne Safety and Health Act of 1977 at 626
(1978).

The situation at the Gol den Eagle M ne: MSHA inspectors
asserted that an explosive m xture of methane concentrations
existed in a | arge abandoned area behind the Kennedy stoppings.
They further asserted that ignition sources also existed in the
unventil ated area. No permanent seals had been erected and any
expl osion woul d nost likely nmigrate into the entire mne

G ven the foregoing scenario, it was clained that a
condition of immnent danger existed and an order was issued
under Section 107(a). The inspectors further ordered the work
force w thdrawn.

The inspector's belief of the existence of "an inpending
accident or disaster nmust be measured in light of their actions.
Freeman Coal M ning, supra, 2 | MBA at 212.

Bef ore MSHA woul d take any action in term nating the order,
it approved the operator's abatenent plan. Specifically, on the
same day the order was witten, it was nodified to permt 113
mners to construct permanent seals in close proximty (two to
three feet) fromthe Kennedy stoppings. The construction took
five days with the crew working 24 hours a day. MSHA inspectors
were al so present during the construction. (Tr. 221, 404, 462).

In addition, MSHA had not required that the atnosphere be
stabilized with inert gas before mners were permtted to enter
the First Right section. (Tr. 628).

MSHA' s undi sputed actions, as above, necessarily cause ne to
concl ude that MSHA did not believe "an inpendi ng acci dent
[was] likely to occur at any nmonment." Freeman, supra, 2 |BMA at
212. To like effect, see H D. Enteprises, Ltd., 9 FMSHRC 1923
(1987) (Melick, J); Cinmax Ml ybdenum Co., 2 FMSHRC 2873 (1980)
(Koutras, J).
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| appreciate that MSHA directed the operator to nmonitor the area

and to use non-sparking tools in the construction. But even such
precauti ons woul d not protect the miners fromthe hazard
perceived by MSHA, that is, an imm nent explosion caused by an
ignition source in an abandoned area.

WEST 90-112-R

In this case, | conclude that no condition of imm nent
danger, as defined in statutory and case |law, existed in the
m ne. Accordingly, the contest of Oder No. 2930784 should be
sust ai ned and the order should be vacat ed.

WEST 90-113-R

In this case, WFC contests Citation No. 2930785 i ssued hy
I nspector Jordan under Section 104(a) of the Act. The citation
and the full text of the regulation, 30 C.F. R 0O 329, are set
forth on pages 3-5, supra.

The Secretary contends that the regulation, O 75,329-1
shoul d be applied to m nes that were opened after 1970.2

WFC argues that Section 75,329-1 does not apply to the
CGol den Eagl e M ne.

In Ziegler Coal Company, LAKE 90-102-R (Sept. 21, 1990),
Commi ssi on Judge George Koutras considered the identica
argunents advanced in this case.

Section 75.329, which mrrors the statutory provision
promul gated in O 303(z)(2) of the Coal Mne Health and Safety Act
of 1969 ("1969 Act"), requires that

[o]n or before Decenber 30, 1970, all areas from which
pillars have been wholly or partially extracted and
abandoned areas, as determ ned by the Secretary or his
aut horized representative, shall be ventilated . . . or
be seal ed, as determ ned by the Secretary or his

aut hori zed representative.
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Section 75.329-1 is a supplenentary regul ation promrmulgated to
effect 0 75.329's general directive.3 Section 75.329-1
provides, in part, as follows:

[a]ll areas of a coal mine which pillars have been
wholly or partially extracted and abandoned areas shal
be ventilated or seal ed by Decenber 30, 1970.

In determ ning whether O 75.329-1 applies to the CGol den
Eagl e M ne, the regul ation nust be analyzed in light of its plain
meani ng and congressional intent. ""[l]n statutory construction
the primary dispositive source of information is the wording of
the statute itself."" International Union, United Mne Wrkers of
Anmerica v. Federal Mne Safety and Heal th Revi ew Conm ssi on, 840
F.2d 77, 81 (D.C. Cir. 1988) [quoting Association of Bitum nous
Contractors v. Andrus, 581 F.2d 85, 861 (D.C. Cir. 1978)].4
The plain neaning of the statutory | anguage is concl usive unless
a clear legislative intent to the contrary can be denonstrat ed.
Chevron U.S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842-43 (1984); United States Lines, Inc. v.
Bal dri dge, 677 F.2d 940, 944 (D.C. Cir. 1982); Freeman United
Coal M ning Co., 6 FMSHRC 1577, 1578 (1984).
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According to its plain language, O 75.329-1's application is
limted to areas which were pillared or abandoned prior to
December 30, 1970, as evidenced by (1) the use of past tense
("have been . . . extracted" and "abandoned") in conjunction with
the tinme limtation of "by Decenmber 30, 1970" and (2) the
directive of 0O 75.329-1(b). Congress's use of the past tense in O
303(z)(2) of the 1969 Act and the Secretary's use of the past
tense of it in the supplenentary O 75.329-1 denonstrate an intent
to extend those requirenments only to areas pillared or abandoned
prior to Decenber 30, 1970, and to require that only those areas
be ventilated or sealed "by" that tine.5 "Congress could have
phrased its requirement in |anguage that |ooks to the [future]

, but it did not choose this readily avail able option."
Gnal tney of Smithfield, 484 U S. at 57. "Mreover, Congress has
denonstrated in yet other statutory provisions that it knows how
to avoid this [retro]spective inplication by using |anguage that
targets wholly [prospective events]." Id.; see, e.g., 30 CF.R O
75.326 ("[i]n any coal mnine opened after March 30, 1970); 30
C.F.R 075.330 ("[i]ln the case of m nes opened on or after March
30, 1970); 30 C.F.R 0O 75.500 ("[o]ln or after March 30, 1971");
30 CF.R 0 75.501 ("[o]ln or after March 30, 1974").6

Further, the directive of O 75.329-1(b) indicates that the
intent of O 75.329-1(a) was to require that areas of mnes in
exi stence when the 1969 Act was passed by ventilated or seal ed
prior to Decenber 30, 1970. Section 75.329-1(a) provided that if
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an area of a mine existing in 1969 could be ventil ated, MSHA had
to be notified and approve. Section 75.329-1(b) then required:

The request for permi ssion to ventilate such areas nust
be submitted in time to allow consideration of the
request, to obtain approval, and to permt the operator
to install the ventilation system or to install seals
in the event the request to ventilate is denied, or or
bef ore Decemnber 30, 1970.

30 CF.R 0O 75.329-1(b) (enphasis added).

I ndeed, the only interpretation of 0O 75.329 and 75.329-1
consistent with the statutory schene is that those regul ations
require only areas already pillared or abandoned prior to
Decenber 30, 1970, to be ventilated or seal ed. See Gnal t ney of
Smithfield, 484 U S. at 59. Any other reading would rmake 0O
75.329-1 inconprehensible, violating the rule of construction
that regul ations nmust be interpreted "as a whole, in light of the
overall statutory and regul atory schenme," Canpesi nos Uni dos v.
United States Departnment of Labor, 803 F.2d 1063, 1069 (9th Cir
1986), "to give them a harnoni ous, conprehensive neaning, giving
effect . . . to all provisions.” MCuin v. Secretary of Health
and Hurman Services, 817 F.2d 161, 168 (1st Cir. 1987) (citing
Wei nberger v. Hynson, 412 U. S. 609, 632-32 (1973).

In 1969 Congress was concerned with methane accunul ations in
areas of mnes that (1) were being pillared, (2) had been
pillared or abandoned, or (3) would be pillared and abandoned.
H R Rep. No. 91-563, 91st Cong., 1st Sess. 20-21, reprinted in
House Committee on Educati on and Labor, 91st Cong., 2d Sess.,

Legi slative History of the Coal Mne Health and Safety Act,
578-79 (Comm Print 1970) ("Legislative Hi story"). Congress
enacted O 303(z) of the Act to deal with nethane accunul ations in
the three situations described above:

1. Section 303(z)(1) requires operators to ventilate an
area "[wlhile pillars are being extracted" fromit.

That section of the Act was recodified w thout
amendnment in 30 CF. R 0O 75.328.

2. Section 303(z)(2) required operators "wi thin nine
nont hs after the operative date of this subchapter" (by
Decenmber 30, 1970) to ventilate or seal all areas in
exi sting mnes which had been pillared or abandoned.
That section was recodified w thout amendment in O

75. 329, which was suppl enented by 0O 75.329-1
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3. Section 303(z)(3) requires nmines and sections of mnes opened
after the Act's effective date (March 30, 1970) to be designed so
t hat abandoned sections can be sealed in accordance with an
approved plan. That section becanme O 75.330 of the regul ations.

Even assumi ng that the plain |anguage in light of the
statutory schene, "Admit[ted] a sm dgen of ambiguity sufficient
to allow a |l ook at the |legislative history, here such history
provi des no basis for overturning . . . the clear nmeaning of [the
regul ation]. International Union, United Mne Wrkers of America
v. Mne Safety and Health Adm nistration, No. 89-1563, slip op
at 4-6 (D.C. Cir. Apr. 13, 1990). The House Report and the
Conference Report bolster the interpretation that O 75.329 (and
the supplenmentary 0O 75.329-1) were intended to apply to m nes and
sections of mnes already in existence when the 1969 Act becane
effective (giving those nmines nine nonths to ventilate or seal),
|l eaving O 75.330 to deal with nethane in mnes and sections of
m nes opened after the 1969 Act's effective date.7

The House Report distinguishes the requirenents for existing
m nes fromthose for new mnes as foll ows:

Seal s and bul kheads shall be used to isolate in an
expl osi on- proof manner all abandoned areas in existing
mnes. [0 303(z)(2) of the Act, 0O 75.329, 75.329-1].

I n addition, wherever possible, new areas of existing
mnes will be "sectionalized" with expl osive-proof
seal i ng when abandoned, that is isolated from active
sections. [0 303(z)((3) of the Act, O 75.330]. In new
m nes, opened after the operative date of the Act, it
is intended that the mning system be such as to permt
i sol ati on by expl osi on-proof bul kheads of each section
of a mne as it is abandoned. [O 303(z)(3) of the Act,
0 75.330].
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H R, Rep. No. 91-563, 91st Cong., 1st Sess. 21, reprinted in
Legi sl ative History at 579 (enphasis added).

The sane tripartite statutory scheme for regulating active
pillar sections, areas already pillared or abandoned and,
finally, areas to be pillared or abandoned is evident in the
Conference Commttee's explanation of how the three subparts of
303(z) of the Act work in tandemto regul ate present, past, and
future conditions:

The House amendment provided for the ventilation of
areas of the mine while actively being pillared in a
manner approved by the Secretary or his inspector. It

al so provided that, within 9 nonths after enactnent,

all mnes which are or which have been abandoned nust
be seal ed or ventilated, as determined by the Secretary
or his inspector. The Secretary could permt a further
time extension of 6 nonths. It descri bed how adequate
the ventilation should be and the nmethod of sealing. In
new m nes and new wor ki ng sections, a plan requiring
seal i ng woul d be required.

* *x * *x %

The conference substitute was adopted after the House
amendment .

Under this substitute, paragraph (1) of section 303(z)
[0 75.328] requires that areas which are actively being
pillared nust be ventilated in the manner otherw se
prescri bed under section 303.

Under the conference substitute, paragraph (2) of
section 303(z) [O 75.329] provides that, within 12
nmont hs after enactnent, all areas fromwhich pillars
have been wholly or partially extracted, and abandoned
areas shall be ventilated by bl eeder entries or by

bl eeder systens or by equival ent nmeans or be seal ed.

* *x * *x %

Under the conference substitute, paragraph (3) of
section 303(z) provides that, in the case of nines
opened on or after the operative date of this title, or
in the case of areas devel oped on or after
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such date in mnes opened prior to such date, the mning system
shal | be designed, in accordance with a plan and revisions
t her eof approved by the Secretary and adopted by the operator, so
that, as each set of cross entries, roomentries, or pane
entries of the m ne are abandoned, they can be isolated fromthe
active workings of the mne with expl osive-proof bul kheads
approved by the Secretary or his inspector.
H R. Rep. No. 91-761, 91st Cong., 1st Sess. 81-82, reprinted in
Legi sl ative History at 1043-1044 (enphasis added).

The statutory and regul atory | anguage, the statutory schene,
and the legislative history lead to the conclusion that O 75.329
and 75.329-1 apply only to sections which were pillared or
abandoned before Decenber 30, 1970. The regul ati ons do not apply
to the Golden Eagle M ne, since the Secretary cannot show the
m ne was in existence before 1970.

The Secretary believes O 75.329-1(a) applies to he CGol den
Eagle Mne. In this respect, she relies on cases where the
standard was successfully applied since 1970. See Chri stopher
Coal Conpany, March 1979 (FMSHRC); Itmann Coal Conpany, 2 FMSHRC
1986 (1980); Mettini Coal Corp., 6 FMSHRC 1507 (1984).

The difficulty in the Secretary's position is that the above
cases do not involve the issues presented here. As a result, such
cases are of no precedental val ue.

The Secretary further contends that the |egislative history
supports her view. Such history has been previously discussed and
it supports WFC, and not the Secretary.

As noted herein, | generally agree with the well-reasoned
deci si on of Judge Koutras in Ziegler, supra.

Accordingly, in WEST 90-113-R, the contest of Citation No.
2930785 shoul d be sustained and the citation should be vacat ed.

VEST 90-114-R

In this case, MSHA |Inspector Anthony Duran issued inm nent
danger Order No. 3241331.

The text of the order is set forth on page 5, supra.



~2058
The evidence in support of this order contains the sane defect
existed in Order No. 2930784 in WEST 90-112-R

For the same reasons, the contest of this order should be
sust ai ned and the order vacated.

WEST 90-115-R

In this case, WFC contests Citation No. 3241332 issued by
I nspect or Duran under Section 104(a) of the Act. This text of the
citation, which alleges a violation of 30 CF. R 0O 75.329-1(a) is
set forth on page 3, supra.

As previously discussed, the cited standard, 0O 75.329-1(a)
does not apply to the Golden Eagle M ne. Accordingly, the contest
of Citation No. 3241332 is sustained and the citation vacated.

VEST 90-116-R

In this case, WFC contests Citation No. 3241333 issued by
I nspect or Dur an.

The text of the citation is set forth on page 6, supra.

WFC contends this citation should be vacated because WC was
not apprised of the specific violation; further, the operator
clainms it was deni ed adm nistrative due process as required by 5
U . S.C. 0O 534(h).

The credi bl e evi dence establishes the operator was "worKking
on an order," but since the underlying order was invalid, this
citation nust necessarily be vacated.

For the foregoing reasons, | enter the follow ng:
ORDER

Al'l contests pending herein are SUSTAINED and all rel ated
orders and citations are VACATED

John J. Morris

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. See Order in Medicine Bow Coal Co., WEST 90-117-R, March
13, 1990.

2. Brief at 20

3. When the Secretary of the Interior pronul gated the first
set of regulations to inplenment the interimmandatory standards
in Title I'll of the 1969 Act, he added "interpretations and
suppl emrentary regul ations," 35 Fed. Reg. 5237 (Mar. 28, 1970), to
particul ari ze those statutory provisions. See, e.g., JimWlter
Resources, 7 FMSHRC 493, 495 (1985); Florence Mning Co., 5

as



FMSHRC 189, 190, 195 (1983) ("in order to clarify Congressiona
intent and to narrow the overly inclusive | anguage of the
statutory standard [0 75.1405] the Secretary promnulgated O
75.1405-1 . . . . ") Ampbng those interpretive and supplenmentary
regul ati ons was 0O 75.329-1

4, See al so Asarco, Inc. - Northwestern M ning Departnment v.
Federal M ne Safety and Health Revi ew Conmi ssion, 868 F.2d 1195
(10th Cir. 1989); Enery M ning Corp./U ah Power and Light Co., 10
FMSHRC at 1349. See Rubin v. United States, 449 U S. 424, 430
(1981) (plain meaning governs statutory construction); Phelps
Dodge Corp. v. Federal M ne Safety and Heal th Revi ew Conm ssion
681 F.2d 1189, 1192-93 (9th Cir. 1982) (plain neaning governs
construction of mne safety regul ations).

5. "By" means "[b]efore a certaintime; . . . not later than
a certain tine; or or before a certain tine . " Black's Law
Dictionary 182 (5th ed. 1979). The dictionary is evidence of
comon usage, Puerto Rican Cenment Co., 4 FMSHRC 997, 998 n. 1
(1982) [citing 2A Sutherland, Statutes & Statutory Construction O
46.02 at 52 (4th ed. 1973)], to which adjudicatory bodies often
refer to deciding matter of statuory construction. See Phel ps
Dodge Corp., 681 F.2d at 1192; Jim Walter Resources, Inc., 7
FMSHRC at 496.

6. There are apparently no cases construing "on or before
Decenber 30, 1970, in O 75.329 or "by Decenber 30, 1970" in O
75.329-1. . CF. &1I. Steel Corp., 3 FMSHRC 99, 104 (1981)
(Boltz, J) (the first sentence of O 75.326, which begins "[i]n
any coal mne opened after March 30, 1970," does not apply to
m nes opened before March 30, 1970); Rushton M ning Co., Docket
No. PITT 73-371-P, slip. op. at 22 (Jan. 31, 1975) (Cook, J)
(sane).

7. This construction of 0O 75.329 and 75.329-1 is al so

supported by witness Mtchell's testinony. (Tr. 643-645). M.

M tchell was Assistant Chairman of the Bureau of M nes Task Force
responsi ble for drafting the regulations to inplenent the 1969
Act. (Tr. 641; Ex. C-8). He was given specific responsibility for
drafting the regul ations to be pronul gated under O 303(z) of the
Act. (Tr. 641). He confirnmed that O 75.329 and 75.329-1 apply
only to areas opened prior to Decenber 30, 1970. (Tr. 643-645).



